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Key Findings
  

1.  There is no agency or official in charge of the limited conservatorship system in California.  

2.  The Department of Developmental Services, Disability Rights California, and the State
Council on Developmental Disabilities do not monitor this system or advocate for reform in
general or intervene in individual cases where violations of rights are occurring.

3.  There are never any appeals in limited conservatorship cases, so errors and abuses by judges
and attorneys are not corrected by the normal appellate process.

4.  Court-appointed attorneys are routinely violating their ethical obligations of loyalty and
confidentiality to their clients, are surrendering rather than defending the rights of their clients,
and are not providing effective assistance of counsel as required by due process of law.

5.  Although the core function of a conservatorship proceeding is to assess whether an adult has
capacity to make decisions in seven areas of functioning, and despite a legislative mandate for
regional centers to make these assessments and report the findings to the court, regional center
workers have no guidelines or training on how to make accurate capacity assessments.

6.  Judges, attorneys, and court investigators are not trained on their duties under the Americans
with Disabilities Act and it appears they are not providing equal access to justice to adults with
intellectual and developmental disabilities in limited conservatorship proceedings.

7.  The trainings of court-appointed attorneys and court investigators about their core functions
are seriously inadequate.  Whether judges who process limited conservatorship cases receive any
training on issues critical to the administration of justice involving people with intellectual and
developmental disabilities is not known.

8.  Letters requesting intervention by the State Bar of California, the Attorney General of
California, and the Department of Developmental Services have not been answered.

9.  Despite having convened a statewide Task Force in 2006 in response to complaints of
mistreatment of seniors in conservatorship proceedings, the Judicial Council has declined to
convene a similar Task Force on Limited Conservatorships to investigate the manner in which
cases involving people with intellectual and developmental disabilities are being processed.  

10.  Despite having constitutional authority to conduct surveys of the courts throughout the state,
and despite having been asked to conduct a survey of the practices of courts in limited
conservatorship proceedings in all 58 counties, the Judicial Council has no plans to do so.

11.  The Legislature has authority, by joint resolution, to convene a Task Force on Access to
Justice in Limited Conservatorships to assess the condition of the limited conservatorship system
and to direct the Bureau of State Audits to assist the Task Force by conducting a survey of the
county courts and by performing an audit of the practices of the Los Angeles Superior Court.

Limited Conservatorships: Systematic Denial of Access to Justice 

A Report by Spectrum Institute to the Senate Judiciary Committee

March 24, 2015   •   Sacramento, California
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Preface

The Disability and Abuse Project has been engaged in an intense
study of the Limited Conservatorship System in California, with
a special focus on the Los Angeles Superior Court.

We engaged in independent research by reviewing court records,
interviewing litigants, observing court proceedings, consulting
experts, having conversations with judges, attending training
seminars, and convening conferences.

Our work has resulted in a series of reports in which we have
revealed our findings and made a significant number of
recommendations to improve the system.  We shared our concerns
with officials and agencies, including: Chief Justice of California,
Attorney General of California, Director of the California
Department of Developmental Services, Board of Trustees of the
State Bar of California, Presiding Judge of the Probate Court in
Los Angeles, and the Public Defender of Los Angeles County. We
also reached out to the State Council on Developmental
Disabilities and its Area Boards, as well as the Association of
Regional Center Agencies (ARCA) and the 21 Regional Centers.

Despite our best efforts, little has changed.  In fact, in terms of the
training of court-appointed attorneys, things have become worse.

This report examines the most recent Training Program conducted
by the Probate Court with the assistance of the County Bar
Association.  The training program failed to help attorneys gain
“comprehension of the legal and medical issues arising out of
developmental disabilities” as required by local court rule 10.84.

Our next outreach will be to the Board of Supervisors of Los
Angeles County.  They have been paying the fees of these court-
appointed attorneys with no questions asked and with no quality
assurance controls in place.  Instead of enabling poor performance
with no-strings-attached fee payments, the Supervisors have the
power to turn things around by imposing conditions on the funding
of these attorneys to help insure that the intended beneficiaries of
this funding receive effective assistance of counsel.  

To use a phrase coined for the Watergate film All the President’s
Men, the next step for those of us seeking reforms in the Limited
Conservatorship System is to “follow the money.”

-i-
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A Missed Opportunity
  

Training Program Fails to Help Attorneys Fulfill Ethical Duties and
Constitutional Obligations to Clients with Developmental Disabilities

by Thomas F. Coleman

The Los Angeles County Bar Association and the
local Probate Court have come under heavy criticism
for failing to properly educate court-appointed
attorneys who represent clients with developmental
disabilities in limited conservatorship cases.

Los Angeles Superior Court judges appoint limited
conservators in more than 1,200 cases per year.  In
the overwhelming majority of these cases, the adults
who become limited conservatees lose their right to
make decisions regarding their residence, education,
finances, health care, marital status, sexual activities,
and even their social relationships.

Although the proceedings are called “limited
conservatorships” there is really nothing limited
about what happens in most cases.  In addition to
losing these “seven powers,” about 90 percent of
these adults are also stripped of their right to vote.

Petitions for limited conservatorships are usually
initiated by parents who routinely ask the court to
transfer authority over all decisions from their adult
sons and daughters to them.  They also routinely
make allegations in the petition that result in the loss
of voting rights for these proposed limited con-
servatees.  The overwhelming majority of these
petitioners are not represented by an attorney.  

The law requires the court to appoint a probate
investigator to screen these cases to determine if a
conservatorship is needed, if it is the least restrictive
alternative for providing protection to the proposed
conservatee, whether any of these seven powers
should be retained by the adult in question, and
whether the person seeking to be appointed as
conservator is a risk to the adult and whether some-
one else would be a better choice for this position of
trust and authority.

Unfortunately, court investigators have not been
appointed in limited conservatorship cases for the
past few years.  Why?  Because a former Presiding
Judge of the Probate Court wanted to save money
and eliminating these investigators was the answer. 
Presiding Judges in subsequent years, including
2014, have continued this practice.

As a result, the only person who might oppose the
need for a conservatorship, or the transfer of any of
the seven powers, or the loss of voting rights, or the
choice of conservator, is the attorney appointed by
the court to represent the proposed conservatee.

When a petition for a limited conservatorship is
filed, the law requires the court to appoint an attor-
ney to represent the proposed conservatee.  In some
counties, this role is filled by the Public Defender.  

In Los Angeles County, the Probate Court has
created a panel of attorneys from which it selects a
lawyer to represent a client in a specific limited
conservatorship case.  This is called the Probate
Volunteer Panel and the lawyers are commonly
called “PVP Attorneys.” 

Court rules require that attorneys who represent
clients in limited conservatorship cases “must have
comprehension of the legal and medical issues
arising out of developmental disabilities and an
understanding of the role of the Regional Center.” 
(Local Court Rule 10.84)

Since these clients have a statutory right to counsel,
they also have a due process right to have an attor-
ney who provides “effective assistance.”  To fulfill
these obligations, PVP attorneys must acquire skills
necessary to investigate, interview, and raise legal
objections relevant to this specialized area of law.
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No doubt about it, this is a very specialized area of
law – one that requires attorneys to learn and acquire
knowledge and skills that are not required in garden
variety cases.  

The Lanterman Act, on which the Probate Code’s
regulation of limited conservatorships is based,
guarantees that adults with developmental disabili-
ties have the same statutory and constitutional rights
as adults without disabilities.  It requires that a
limited conservatorship be the last alternative, not
the first choice for protecting a vulnerable adult.  It
insists that such adults should retain as many rights
as possible.

The Probate Code sets a high evidentiary standard
for the granting of petitions for limited conservator-
ship and for the transfer of any of the seven powers. 
Clear and convincing evidence must be shown
before a judge grants such requests.

On each of the seven powers, such evidence must
show that the adult in question lacks the capacity to
make decisions in that area.  For example, before
authority over social decisions is transferred from
the adult to the conservator, there must be clear and
convincing evidence that the adult lacks the capacity
to decide who to be friends with or who the adult
does not want to socialize with.  

Taking away the right to make such social decisions
obviously implicates federal and state constitutional
rights of freedom on speech, freedom of association,
liberty, and privacy.  A training designed to educate
attorneys on how to be effective advocates for
proposed limited conservatees surely would discuss
the rights afforded by the Lanterman Act and rele-
vant constitutional case law that may support chal-
lenges to the loss of constitutional rights.

There must be criteria for deciding whether a person
has or lacks capacity to make decisions in each of
these seven areas.  What are those criteria?  Who is
qualified to render a professional opinion on capac-
ity in each of these seven areas?  What type of
objections can an attorney raise to whether this
criteria is supported by substantial evidence or

whether the person rendering the opinion is qualified
to do so?  Certainly a training of attorneys who
represent proposed limited conservatees would
address these important medical, psychological, and
legal issues.  

The role of PVP attorneys, and the need for effective
representation, is critical to the integrity of the
limited conservatorship process.  The PVP attorney
is generally the only lawyer in the courtroom on
these cases.  Most parents are not represented by
counsel.  Although the law mandates their involve-
ment, court investigators have been omitted by an
ex-parte judicial fiat.  

The PVP attorney is all there is to keep the system
honest, to ensure that constitutional and statutory
rights are protected, to determine that lesser restric-
tive alternatives won’t work, to analyze whether
capacity assessments are accurate, and that clear and
convincing evidence supports these determinations.

Once the court grants a limited conservatorship
petition, and the powers are transferred and voting
rights determined, the role of the PVP attorney is
terminated by court order.  Clients are not advised of
their right to appeal.  Even in rare cases when one of
the parents objects to the  court’s order as violating
the rights of their adult child, the parent is not
allowed to challenge the order on appeal. The parent
is said to lack “standing” to appeal. (In re Gregory
D. (2013) 214 Cal.App.4th 62, 67-68) Therefore, the
order goes unchallenged and a conservatee suffers.

So in most cases, there is only one opportunity to
“get it right” and that is when the PVP attorney is
representing the client before the petition is granted.
This reality underscores the importance that PVP
attorneys be well trained in “the legal and medical
issues arising out of developmental disabilities.”  

This requires trainings to focus on statutory and
constitutional rights, evidentiary requirements, and
objections that can challenge a conservatorship  or
the transfer of particular powers.  Seminars need
speakers skilled on these issues.  In-depth analysis
and debate, not surface discussions, are needed.
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The Advertised Program

The Los Angeles County Bar Association sent out an
email on August 18, 2014, announcing a “Manda-
tory PVP Training Program for Limited Conserva-
torship Proceedings.”  

The description of the seminar said: “This program
provides training and education to PVP attorneys
representing proposed conservatees in limited
conservatorship proceedings. It is the course re-
quired by LASC Local Rule 4.124(b)(5) and helps to
satisfy the educational requirements set forth in
CRC 7.1101. The program will give an overview of
the duties of PVP attorneys in limited conservator-
ship proceedings, with emphasis on voting rights,
reasonable accommodations, confidentiality, Probate
Code 2351.5 powers, and interviewing and commu-
nications skills.”

I had attended a “Mandatory/Refresher PVP Attor-
ney Training Program” in April 2014 and was sorely
disappointed by the presentations.  I had also re-
viewed the handouts given at trainings in prior years
and was likewise disappointed.  In response, I wrote
a review of the inadequacy of these training pro-
grams and pointed out issues that had been ne-
glected.  The review was sent to the Presiding Judge
of the Probate Court (who mandates and oversees
the trainings) and the Trusts and Estates Section of
the County Bar Association (that produces the
trainings under contract with the court).

My review complained that many important issues
had been ignored in prior trainings, such as the
constitutional and statutory rights of limited con-
servatees, voting rights, reasonable accommodations
of disabilities, ethical duties of confidentiality and
loyalty, interviewing and communication skills with
clients who have developmental and other disabili-
ties, and assessments of capacity in connection with
the “seven powers.”

When I saw the agenda for the new training, I was
elated.  Most of the topics I had highlighted in my
review were scheduled to be discussed. 

I immediately signed up to attend the training
program.  I was eager to observe the PVP attorneys
receive in-person training and to read the printed
material in the handout they would receive.

Then I called my colleague, Dr. Nora J. Baladerian,
a clinical psychologist who provides therapy to
clients with developmental disabilities.  She also
conducts training programs for attorneys, law en-
forcement, and service providers on issues involving
developmental disabilities.

Nora was especially interested in the agenda item on
interviewing and communication skills since she
does trainings and has produced written materials
and training videos on this topic.  So she registered
to take the PVP training.

Nora and I were both optimistic about the training. 
We sincerely hoped that it would contain valuable
information that would enhance the ability of PVP
attorneys to provide effective representation to their
clients with developmental disabilities.  

Effective representation would require these attor-
neys to raise any arguably meritorious issues in
order to protect the procedural, statutory, and consti-
tutional rights of their clients.  It would require them
to understand the dynamics of each of the various
disabilities their client may have, to learn how to
interview such clients effectively, to evaluate the
assessments of capacity on each of the seven pow-
ers, and how to raise objections and preserve issues
for any potential appeal.  

We knew that there was no way that such issues
could be competently presented in a three-hour
seminar.  At a minimum, a series of 8 three-hour
presentations would probably be needed.  But if the
handout materials the PVP attorneys received at this
training program included the right documents, this
training could lay the groundwork for the series that
would be necessary.  We remained optimistic.

On September 13, we drove to the offices of the Bar
Association, registered, and received the packet of
materials the organizers had prepared. 
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The Training Program

About 80 attorneys attended the training.  About 20
percent of them indicated they had never handled a
limited conservatorship case before, so for them this 
training was essential.  The others had handled such
cases, but I knew that in previous trainings they had
received incorrect information on some issues and
had never been trained on other vital issues.  So for
them, this training was important too.

What follows is my review of the overall program,
the various presentations, and the handout materials. 
The review compares the content that was delivered
with the content of the agenda that was advertised. 
It also discusses what the content of a competent
presentation would be on each agenda item.

Unfortunately, once the handout was reviewed and
presentations were heard, optimism was shattered
and hope was replaced with profound disappoint-
ment.  The handouts were woefully inadequate. 
Some agenda items that were advertized were either
not covered at all or were handled in a surface and
perfunctory manner.  Information presented con-
tained statements that were incorrect and sometimes
contradictory.  

To be successful, a training program would have to 
teach attorneys to provide effective representation
on a variety of legal, medical, and psychological
issues.  Raising arguably meritorious issues would
require attorney to spot such issues first.  A training
that would help attorneys meet due process stan-
dards for effective advocacy would help them
identify potential deficiencies in the system itself as
well as analyze procedural and substantive matters
in individual cases.

At a minimum, a training program would help
attorneys to “have comprehension of the legal and
medical issues arising out of developmental disabili-
ties and an understanding of the role of the Regional
Center,” as required by court rules.  

This training did an adequate job of giving the
attorneys an “understanding of the role of the

Regional Center,” but failed miserably in helping
them to understand and comply with the due process
requirement of effective representation and their
obligations under the court rule for “comprehension
of the legal and medical issues arising out of devel-
opmental disabilities.”

Interviewing and Communication Skills

None of the trainings of PVP attorneys conducted in
the past few years has included a presentation on
interviewing clients with developmental disabilities. 
This is a critical function for PVP attorneys, perhaps
the most important task of all.

So when I saw “interviewing and communication
skills” on the advertisement for the seminar, I was
very pleased – especially since we had criticized the
court for not including this issue in prior trainings.

The online description of the program listed some-
one with a Ph.D. as a  presenter.  Since he was the
only presenter who was not an attorney and not a
Regional Center employee, I assumed that he had
been selected to make the presentation on interview-
ing and communication skills.

I asked my colleague, Dr. Baladerian, if she knew of
him.  She said she had heard his name but really did
not know anything of his expertise on this topic. 
She searched for information about him online but
the only thing she could find was that he was a
licensed psychologist.  No curriculum vitae.  No
website.  No published articles.  And really no
mention of him professionally in any way.  It
seemed that this psychologist had kept a very low
profile.

I called his office and left a voice mail message,
asking him to call me back.  I wanted to suggest that
he contact Dr. Baladerian who often does presenta-
tions to attorneys and first-responders on this topic. 
He would benefit from brainstorming with her.  He
never returned the call.

When we looked in the printed program at the
seminar, we saw this segment listed for a 30–minute
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presentation by the psychologist.  Nora and I looked
at each other and grimaced.  There is no way that
such a presentation could be done in a professional
and effective manner in that short time frame. 
When Dr. Baladerian presents on this topic the
workshop lasts two days.

We looked in the program for the biographical
summary of presenters, hoping to learn more about
the credentials of the psychologist.  Unfortunately,
the program contained biographies of presenters
from the PVP training given in April 2014, but
nothing about the presenters for this training.  

When I pointed this out to the clerical staff, an
apology was soon made to the group and a new
handout with biographies was distributed.  The new
pages contained no information on this psycholo-
gist.  So everyone was about to hear a presentation
from a speaker about whom we knew nothing.

For 30 minutes, the presenter read his remarks from
a printed script, looking up at the audience from
time to time.  His presentation consisted of his own
story – from childhood to the present time.  He
talked about his personal experiences in interacting
with people who have developmental disabilities.  

As for interviewing clients with developmental
disabilities, his message was simple.  Treat them
like people.  

The attorneys assembled in the room should have
felt extremely disappointed.  It was an interesting
personal story, but they had paid good money to
learn about and to acquire skills in interviewing and
communicating with clients who have cognitive,
emotional, and communication disabilities.  They
received no information on that topic.

The seminar moderator thanked the speaker, but did
not apologize to the audience that the presentation
did not respond to the agenda.  People politely
pretended that all was well.

Dr. Baladerian and I were extremely disappointed. 
I was embarrassed for the conference organizer,

knowing that he had to be aware that the presenta-
tion did not deliver on what had been promised.

Nora and I wondered how this all came to pass. 
What was the presenter told by the organizers? 
What was he asked to speak about?  What were his
credentials and was he properly vetted?

Nora offered to call him so she could inquire how he
came to be a speaker and why he felt that his presen-
tation would be acceptable, given the fact that a
specific topic was advertised.

A few days later, Dr. Baladerian had a phone con-
versation with the presenter.  She learned that he has
a general clinical practice.  He does not have experi-
ence or expertise in treating clients with develop-
mental disabilities.  He has never made a presenta-
tion on interviewing people with developmental
disabilities.  

Apparently, he was selected to be a speaker because
he has two daughters with developmental disabilities
and he knows someone at the County Bar Associa-
tion. 

Considering the importance of the topic, and the
need for PVP attorneys to acquire knowledge about
interviewing clients with developmental disabilities,
the speaker should have been properly vetted.  A
person should have been chosen with academic
credentials and professional experience in this area.

If the topic was how to conduct brain surgery for
tumors, and the audience was medical doctors who
wanted to learn about such surgery, a speaker would
not be chosen because he was a family practitioner
with a child who had undergone brain surgery.  A
conference organizer would not ask someone a
personal favor to speak on a topic for which they
were not qualified.  Vetting would be done and a
surgeon with experience would be selected to speak. 

The Limited Conservatorship System in California
was created more than 30 years ago.  That system
processes more than 5,000 cases each year through-
out the state.  Considering these facts, it is astound-
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ing that educational materials do not exist specifi-
cally for court-appointed attorneys on how to effec-
tively interview and communicate with clients who
have intellectual and developmental disabilities. 
Apparently they don’t.

Therefore, the next best approach would have been
for the seminar organizer to hand out materials on
the subject but which were developed for other legal
contexts, such as interviewing victims of crimes or 
representing defendants with such disabilities in
criminal cases.  Some of the information presented
in such materials would be relevant and helpful to
PVP attorneys in their interviews and other commu-
nications with their clients.

For example, the Journal of the National Center for
the Prosecution of Child Abuse has an article titled 
“Forensic Interviews of Children Who Have Devel-
opmental Disabilities.”  The Office for Victims of
Crime of the United States Department of Justice
has a free DVD and a guidebook that explain
“Techniques for Interviewing Victims with Commu-
nication and/or Cognitive Disabilities.” 

There is a powerpoint presentation available online,
prepared by a professional training and consulting
organization, on “Effective Interviewing and Com-
munication with Children with Disabilities.” Al-
though it applies to children, it contains valuable
information that would pertain to adults with such
disabilities as well.

The Florida Bar Foundation produced a handbook
for defense attorneys titled “Developmental Disabil-
ities and the Criminal Justice System.”  One section
discusses communicating with an individual with an
intellectual disability.  Another focuses on commu-
nicating with a client who has autism.  

Unfortunately, no resource materials on this topic
were given to the attorneys who attended this
training program.  All they walked away with was
the story of one psychologist about his experiences
with people with developmental disabilities.  Since
it was read by the presenter, it could have been
given to the lawyers rather than making them sit for

a half hour to listen as the presenter read it to them. 

It is amazing, since effective communications
between attorney and client are critical to competent
representation, that the Bar Association has not paid
to have materials on this subject developed for
training programs.  

The Association charges attorneys for the training
programs but apparently does not pay its presenters. 
Therefore, each training program probably has a
financial surplus.  Some of that surplus could be
used to pay experts to develop training materials and
perhaps even pay experts to conduct trainings that
are professionally prepared and that are delivered in
a sufficiently long time frame.

As it now stands, we are left with a situation where
court-appointed attorneys have not received any
formal training on how to interview or communicate
with clients who have cognitive and communication
disabilities.  They did not receive proper training at
the most recent seminar nor did they at prior
trainings.  

Attorneys must now fend for themselves, leaving to
chance whether clients with developmental disabili-
ties receive effective assistance of counsel.

Disability Accommodation

Reports issued by the Disability and Abuse Project
have criticized both the Probate Court and the Bar
Association for failing to educate PVP attorneys
about the need to provide accommodations to clients
who have physical and/or intellectual and develop-
mental disabilities. 
 
Previous trainings made no mention of the ADA and
its application to the court system and to attorneys
who represent clients with disabilities.  So I was
pleased when I read in the advertisement for the
Mandatory PVP Training that the agenda included
the topic of “reasonable accommodation.”

I wondered who the presenter would be and whether 
the conference planners would reach out to Angela
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Kaufman for suggestions on how to educate attor-
neys on this topic.  Angela is the ADA Compliance
Officer for the City of Los Angeles.  

The conference planners knew that Angela had
attended a Roundtable Conference on Limited
Conservatorships earlier this year.  Because she
attended that conference, it was clear that she was
interested in the topic of ADA accommodations and
modifications as applied to limited conservatees.  

When I contacted Angela, she said that no one from
the Probate Court or the County Bar Association
had approached her about the PVP Training Pro-
gram.  Again, I wondered who the presenter would
be and how he or she would train the attorneys.

When Nora and I looked at the agenda in the printed
program, we discovered there was no specific
presentation on disability accommodation.  So we
listened attentively to each of the several presenta-
tions to see who would mention the topic and what
they would say about it.

Disability accommodation was mentioned briefly,
perhaps for no more than two minutes, in the pre-
sentation of an attorney on “The Role of the PVP
Attorney in Limited Conservatorships.”  

He mentioned that attorneys should find out how
their client communicates in order to take appropri-
ate steps to accommodate their needs.  He referred
to court form MC410 which an attorney can use to
request a disability accommodation from the court
staff for times when the client is in court.  A copy of
the form was not included in the materials he
supplied in the printed program.

Speaking of his materials, his handout was titled
“PVP Attorney Considerations for Persons with
Special Needs.”  Despite the title, the content
appears to be something that had been prepared for
another purpose.  

Much of the information in his handout was not
relevant to limited conservatorships.  For example,
there was information on guardianships, general

conservatorships, conservatorships of the estate,
special education, special needs trusts, estate plan-
ning, and government benefits.  Of the eight pages,
only one was directly relevant to the topic of limited
conservatorships.

The presenter had not included written materials on
the Americans with Disabilities Act, its application
to the court system, its requirements on practicing
attorneys in the delivery of services to their clients,
or the consequences to attorneys for failure to give
reasonable accommodations.  Either he had not been
asked to make a presentation on disability accommo-
dation or he was asked to do so but did not include
this topic in any meaningful way.

Judge Levanas mentioned disability accommodation
for about two minutes in his presentation on the
issue of voting.  He made reference to the court
form, MC 410, and said the court had a compliance
officer.  He mentioned assisted technology and sign
language interpreters.  He emphasized that people
are entitled to have someone assist them in complet-
ing an affidavit of voter registration.  That was it. 
He devoted about two minutes to disability accom-
modation in a most general way.

With Judge Levanas on the voting panel was an
attorney who spoke about the voting registration
process.  In that context, the attorney said that
conservatees are entitled to have help in registering
to vote and that the Regional Center can help them. 
There were materials from Disability Rights Califor-
nia that people with disabilities are entitled to help
in registering to vote and in the voting process itself. 

Other than the mention of voter assistance, and a
brief mention of form MC410, the topic of disability
accommodation was not covered in any meaningful
way by any presenter.  It was advertised in a manner
that lead me to believe that there would be a special
presentation on that topic.  It certainly deserved a
separate presentation. 

Like the topic of interviewing and communication
with clients who have developmental disabilities, the
subject of accommodations for the clients of lawyers
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– in and out of court – could consume an entire day
or more to be done responsibly.  There is just so
much area to cover.

Legal requirements and consequences for failure to
provide disability accommodations would need to
be addressed.  Applicable state and federal law
would be discussed.  How the law applies to the
court system itself would be examined.  How it
specifically applies to attorneys in their interactions
with clients would be a major focus of a presenta-
tion.  Adverse consequences to attorneys who do not
comply properly, including complaints to the State
Bar, lawsuits against them in state court, and actions
against them by the United States Department of
Justice would be included.

Then there would be a lengthy and detailed explana-
tion of the various types of physical, cognitive, and
communication disabilities, how they affect clients,
and how those specific disabilities can be accommo-
dated.  This portion of the presentation alone could
consume a few hours.

Even with a cursory presentation, perhaps a brief
overview of the issues and an outline of what a
longer training would entail, a presenter could have
given the attorneys printed materials they could
study after the training.  Such materials are plentiful.

The printed program could have included a nine-
page journal article titled “How to Make Your
Lawfirm Accessible to People with Disabilities.” 
Published in 2011 by the State Bar of California, it
includes information on how the ADA and its
California counterpart apply to lawfirms.  It explains
how reasonable modification of policies and prac-
tices is required by lawfirms.  It contains a wealth of
information, and cites many authorities in the 59
endnotes.

It could have included an article from a special
disabilities publication of the American Bar Associ-
ation, released just last year, titled “Serving Clients
with Disabilities: An Accessibility Guide for Law-
firms.”  The article was co-written by Michelle
Uzeta, a disability rights lawyer who practices right

here in Los Angeles. 

The ABA article contains valuable information on
sensory disabilities, mobility disabilities, mental
health disabilities, even on cognitive disabilities.

There is a lengthy and detailed analysis by the
Oregon Attorney General on whether the court
system must provide a “process interpreter” upon
request to assist a litigant with a cognitive disability
to understand the proceedings.  The information in
this analysis could be very helpful to PVP attorneys
who want to increase the prospects of their clients
understanding what is going on in court in a limited
conservatorship proceeding.

Considering the special needs of clients in limited
conservatorship proceedings, the critical importance
of accommodating those needs, and the failure of
prior trainings to address the requirements of the
Americans with Disabilities Act to PVP attorneys,
the meager few minutes allocated to disability
accommodation at the current training was appall-
ing.  What is especially disturbing is that resource
persons, such as Angela Kaufman and Michelle
Uzeta, were not utilized.  

Capacity Assessments and Determinations

There are two critical aspects involved in limited
conservatorship proceedings.  One is process.  The
other is outcome.

We want the process to have integrity.  Having
effective assistance of counsel is essential to the
integrity of the process.

We want the outcome to be correct.  Having accu-
rate capacity assessments and determinations are
necessary in order to have a correct outcome.

A program to train attorneys on so-called “2351.5
powers” must be designed to help attorneys under-
stand the criteria required for a capacity assessment
on each of the seven powers, who is qualified to
make such assessments, the process used to assess
capacity on a specific power in a particular case, and
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how to challenge improper assessments.

Presenters for a training on capacity assessments
must be carefully chosen.  Not only must they have
knowledge of legal, medical, and psychological
criteria and evaluation processes, they must also be
able to discuss strategies for challenging shoddy
evaluations and inadequate reports to the court.

Each Regional Center is a separate non-profit
corporation.  Each has its own polices and practices.
Therefore, an employee of one Regional Center may
be able to discuss the practices of that particular
agency, but he or she lacks the knowledge needed to
discuss or evaluate the practices of a sister agency.

Furthermore, Regional Center employees are not
going to disclose the flaws and weaknesses in the
processes used by their agency or advise attorneys
on how to challenge those processes.  The employ-
ees have a vested interest to discuss the issues in a
way that puts the agency in the best light possible.

An attorney for a Regional Center is not going to
reveal deficiencies in the evaluation process used by
the agency he or she represents.  In discussing
section 2351.5 powers and capacity evaluations, the
Regional Center attorney will not speak as an
advocate for the rights of the proposed conservatee.
That attorney’s job is to protect the interests of his
or her client – the Regional Center.  

So while it is appropriate to have the Executive
Director and the attorney for a Regional Center
speak on the issue of 2351.5 powers, the most they
can do is to discuss the process used by the specific
Regional Center they work for.  

Their role is not to train attorneys for proposed
conservatees on how to be critical of evaluations,
how to challenge the credentials of the evaluator,
and how to cross-examine those who submit Re-
gional Center reports to the court.  But those are the
very issues that are essential to a proper training of
attorneys on section 2351.5 powers.

After listening to the presentations of the Regional

Center attorney and the Regional Center Executive
Director, the PVP attorneys had a general idea of
what this one Regional Center does in evaluating the
capacities of proposed conservatees.  A very general
and vague presentation was made on this process. 
But no detail was given on the exact criteria used on
each power, on whether there is a manual used, or
whether staff receives trainings on this.  

The general impression I received from this presen-
tation was that sometimes a core staff meeting is
held, sometimes not.  IPP and IEP reports and other
client records are reviewed by someone, but the
credentials of that someone were not disclosed.  It
was all very vague and nonspecific.

The presentation of Judge Cowan involved sidebar
comments, throwing out questions to the other two
presenters from time to time.  He noted various
inconsistencies in Regional Center recommenda-
tions, such as a recommendation to take away the
right to contract but to allow the client to retain the
right to marry.  When questioned about the inconsis-
tency, and that marriage is a contract, the Executive
Director said the Regional Center thinks of marriage
as a form of romance, a relationship type of thing,
but not as a contract.  The level of analysis was just
too casual for a legal training program for lawyers.

Someone should have mentioned, but did not, that
PVP attorneys can ask the court to appoint a psy-
chologist or psychiatrist under Evidence Code
Section 730 to evaluate the capacity of the client in
any or all of the seven areas under scrutiny – deci-
sions regarding residence, medical treatment, fi-
nances, education, marriage, social relationships,
and sexual activities.

A professional training of legal advocates on how to
evaluate the adequacy of capacity assessments and
how and when to challenge them was what PVP
attorneys needed – not a vague presentation on how
one Regional Center generally operates.  

It was emphasized that each Regional Center func-
tions differently.  Therefore, the training session
should have provided information on how each of
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the seven Regional Centers in Los Angeles County
make evaluations and submit reports on which of
the seven powers should be retained and which
should be transferred to a conservator.

The Probate Court could have  gathered such infor-
mation and passed it along to the PVP attorneys. 
The Presiding Judge could have sent a letter to the
seven Regional Centers, instructing them to submit
a report to the court, in declaration form, on: (1)
criteria used to determine capacity in each of the
seven areas; (2) protocols for making such evalua-
tions; (3) which staff person is responsible for such
evaluations; (4) credentials of that person or per-
sons; (5) training materials used to educate these
evaluators on how to conduct the evaluations; (6)
amount of time spent in evaluating the seven powers
and writing the report, on average, in a limited
conservatorship case; (7) guidelines or regulations
of the Department of Developmental Services
(DDS) for making such evaluations and preparing
such reports by Regional Centers; and (8) specific
language in their contracts with DDS on the subject
of 2351.5 evaluations.

The court could have directed its investigations unit
to compile the responses from the Regional Centers
into a booklet to be distributed to PVP attorneys,
along with a summary prepared by the investiga-
tions unit.  That would have been educational and
truly would have helped attorneys to fulfill the
requirement that they understand the role of the
Regional Center. (Local Rule 10.84)

The handout did not fill any gaps in the verbal
presentations.  No written information or resources
of any substance on capacity assessments were
provided, although many were readily available.

There are resources developed jointly by the Ameri-
can Bar Association and American Psychological
Association for assessing capacity of older adults
that are relevant to assessments of an adult of any
age with a cognitive disability.  

A handbook for psychologists titled “Assessment of
Older Adults with Diminished Capacity” could have

been referenced in the program materials.  There is
also a handbook for judges titled “Judicial Determi-
nation of Capacity of Older Adults in Guardianship
Cases.”  In addition, there is a handbook for lawyers
titled “Assessment of Older Adults with Diminished
Capacity.”  

This set of handbooks would have pointed PVP
attorneys in the right direction in terms of the issues
and considerations they should consider in evaluat-
ing the capacities of their own clients or challenging
the opinions of petitioners or the recommendations
of Regional Centers.

There are other resources, such as an article in the
American Family Physician titled “Can the Patient
Decide? Evaluating Patient Capacity in Practice.”   

In 1995, the California Legislature enacted the “Due
Process in Competency Determination Act” which
is embodied in sections 810 to 814 of the Probate
Code.  This could have been referenced in the
presentation on “The Role of the PVP Attorney” but
was not mentioned there or anywhere else.  

A discussion of the requirements of the Due Process
Act is contained in an article written by Patrick
Fitzsimmons, M.D. titled “Legal Mental Capacity –
A Psychiatrist’s Perspective.”

According to an article written by Robert Allen,
Ph.D. “Attorneys wishing to protect their clients by
providing the most comprehensive scientific assess-
ment, and conversely, avoid malpractice entangle-
ments are obliged to consider the Due Process in
Competency Determinations Act code changes and
the following evaluation methods.”

Another excellent resource for attorneys is a publica-
tion by the California Advocates for Nursing Home
Reform titled “”Determining Capacity and Repre-
senting Clients with Diminished Capacity: An
Advocates Guide.”  It also has a guide for advocates
titled “California Conservatorship Defense.” These
materials would have been great resources for PVP
attorneys to utilize in preparing themselves to be
effective advocates for their clients.
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Voting Rights

The issue of voting rights probably found its way
onto the agenda of the training program because of
complaints that the April training had misinformed
PVP attorneys about the right of a conservatee to
have assistance in completing an affidavit of voter
registration.  

The fact that a complaint had been filed against the
Los Angeles Superior Court with the United States
Department of Justice just two months ago probably
also had something to do with it.  The complaint
alleged that state law, as administered by the Pro-
bate Court, violated federal voting rights pro-
tections.  In particular, it was alleged that PVP
attorneys had been advised that someone could not
help their clients complete a voter registration form. 

It was also alleged that the court was using an illegal
“literacy test” in determining whether proposed
conservatees should be disqualified from voting.
Federal law prohibits states from making the right to
vote depend on whether someone can “read, write,
interpret, or understand any matter.” That is exactly
what judges do when they disqualify someone from
voting because he or she is unable to show an ability
to complete an affidavit of voter registration.

The segment on voting rights was presented by an
attorney from a non-profit legal services organiza-
tion, and Judge Michael Levanas, Presiding Judge
of the Probate Court.  The non-profit organization
was mentioned in the DOJ complaint as being
complicit in the violation of voting rights in that
their self help clinics had routinely prompted par-
ents to make allegations in the petition that were
likely to result in the loss of voting rights for the
proposed conservatee.

The presenters did a good job of clarifying, in no
uncertain terms, that conservatees have the right to
have someone assist them in completing a voter
registration form and that they cannot be disquali-
fied from voting because they had such assistance. 
But on the issue of the illegal literacy test, Judge
Levanas aggravated the problem.

Neither he nor the other presenter mentioned the
pending complaint with the DOJ.  However, Judge
Levanas did allude to the fact that there is a theory
out there that California law violates federal prohibi-
tions against literacy tests.

The problem is with what he said next.  Judge
Levanas told the attorneys that the Probate Court
would not be deciding any federal constitutional
issues.  He emphasized that if anyone wanted to
raise such issues, they should do so in federal court.

In effect, Judge Levanas was telling PVP attorneys
not to waste their time raising federal voting rights
objections in limited conservatorship cases.  His
statements were both ethically inappropriate and
procedurally incorrect.

Federal issues are raised in state court every day. 
Evidentiary objections based on assertions of Fifth
Amendment rights, or motions to suppress based on
Fourth Amendment rights are routine.  State and
federal courts have concurrent jurisdiction over
federal constitutional issues.

The United States Constitution declares: "This
Constitution, and the Laws of the United States
which shall be made in pursuance thereof . . . shall
be the supreme Law of the Land; and the Judges in
every State shall be bound thereby.” (Art. VI, cl. 2)

It is settled law that “Upon the State courts, equally
with the courts of the Union, rests the obligation to
guard, enforce, and protect every right granted or
secured by the Constitution of the United States. . ."
(Robb v. Connolly (1884) 111 U.S. 624, 637)

For the Presiding Judge of the Probate Court to
advise court-appointed attorneys that the judges will
not consider federal voting rights objections in
limited conservatorship proceedings is itself a
violation of the voting rights of people with disabili-
ties.  The United States Department of Justice has
been duly advised of his remarks. The court should
notify the PVP attorneys who heard these remarks
that they were made in error and that the court will
rule on relevant federal objections.
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Confidentiality

The advertised agenda listed confidentiality as an
issue that would be covered in the training program. 
However, the printed program handed out at the
event did not have a specific presentation on that
topic.

Instead, the issue of confidentiality was mentioned
directly, or implicated indirectly, in the comments
of three speakers: an attorney in private practice,
Judge David Cowan, and Judge Michael Levanas. 
There were no materials on confidentiality in the
printed program booklet.

A proper training on this issue would have cited
statutes, professional rules of conduct, and case law
governing confidentiality.  The confidentiality of
attorney-client communications and attorney work-
product would have been discussed.  Opinions of
the Ethics Committees of state and local bar associ-
ations would have been mentioned.  Law review and
journal articles would have been referenced.
  
None of that happened.  Rather, some brief com-
ments were made, mostly stated in passing.  

In what appeared to me to be an indirect reference to
criticisms that when attorneys file PVP reports with
the court, they are breaching the rule of confidential-
ity, Judge Levanas stated there is no mandate for an
attorney to file a PVP report.  Forms exist, but you
don’t have to use them.  A report is optional and up
to each attorney, he emphasized.

The fact that filing such a report is not mandatory
does not alter the conclusion that the discretionary
filing of a report that includes information protected
by the rule of confidentiality would be a violation of
ethics.  It just gets the court off the hook from an
allegation that the court is mandating the violation.

Judicial statements have been made that underscore
the breaches of confidentiality (and loyalty) inherent
in filing a PVP report that contains attorney opin-
ions gained from confidential communications or
that are based on attorney work product.

Information that a client is unable to complete an
affidavit of voter registration, even with help, is
something that should be confidential, not disclosed
in a PVP report.  How would the attorney know this
unless the attorney unsuccessfully tried, with appro-
priate accommodations, to have someone help the
client complete such a registration form?  

A statement in a PVP report that the attorney be-
lieves the client lacks capacity to make decisions in
one or more areas is also something based on infor-
mation gathered in the course of representation.  A
portion of that opinion would be based on the attor-
ney’s observations of the client and his or her
personal and professional interpretations of those
observations.

At the mandatory training in April 2014, a judge told
the attorneys that the court preferred them to use the
standard PVP report form that is found on the
court’s website.  No one at the current training
rescinded or contradicted or retracted that statement.

Judge Cowan reminded the attorneys that court
investigators are not appointed on limited conserva-
torship cases, therefore the court expects them to “be
the eyes and ears of the court.”  Another presenter
confirmed that such investigators are not involved. 
 
Having PVP attorneys serve as de-facto court inves-
tigators, to gather information about the client and
share it with the court, is a breach of confidentiality
(and loyalty) of the highest order.

In the question-and-answer session at the end (after 
dozens of attorneys left the seminar because they
were given permission to leave), Judge Levanas
explained how and why a decision was made to stop
using court investigators and to start relying on PVP
attorneys as substitute investigators.

He said that a presiding judge before his time
stopped using court investigators for budgetary
reasons.  I was surprised when he admitted that it
was improper to expect PVP attorneys to assume
such a role.  But despite this opinion, the fact is that
for several years, and right up to the present time,
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that is what PVP attorneys are doing because court
investigators are not assigned to these cases.

One presenter tried to justify the filing of PVP
reports as not being a violation of confidentiality by
branding them as responsive pleadings.  He said that
in civil cases a responsive pleading is required so it
cannot be a confidentiality violation for a PVP
attorney to file a report.  This is a non sequitur.

First, Judge Levanas stated that attorneys are not
required to file a PVP report.  Secondly, they are not
a responsive pleading, but contain large amounts of 
personal and confidential information that are not
general admissions or denials of allegations in the
petition.  Third, the inclusion of information based
on confidential communications or work product is
not transformed into non-privileged information
simply because an attorney decides, without permis-
sion of the client, to disclose it.

For example, in a personal injury lawsuit a defense
attorney would not be allowed to state his opinion in
an answer that the client was liable – based on
communications with the client and investigations
by the attorney – without obtaining permission from
the client first.  This would violate the duties of
confidentiality and loyalty.  That fact that the viola-
tions occurred in a civil case in a responsive plead-
ing would not transform them into an acceptable
practice.

A question was raised about the federal health care
confidentiality law known as HIPAA.  Would not
the inclusion of the client’s medical diagnosis in a
public document such as a PVP report be a violation
of the confidentiality and privacy requirements of
HIPAA?  Without citing any authority and without
any hesitation, one presenter stated that it was not a
violation because the information was obtained by
the attorney from a third party.  Not so.

The diagnosis of the client is sensitive medical
information.  If it was found by the attorney in
Regional Center records, it would be confidential
information since such records are confidential and
governed by HIPAA when they contain medical

information.  So if the source of the third party
information is protected by HIPAA, then the
redisclosure of it by the attorney would logically be
a violation of medical confidentiality.

The appropriate response would have been to say “I
do not know the answer to that question.  It is
something that we need to look into further.  It
probably depends on whether the third party records
from which the attorney got the information were
governed by HIPAA.  I will get back to you.”

The bottom line is that the issue of confidentiality
was not covered as its own topic, no resource mate-
rials or references were provided, and the sporadic
mention of confidentiality was very brief and sur-
face.  The training on this issue was not done profes-
sionally.

Conclusion

Dr. Baladerian and I started out with optimism.  We
hoped that the training would be professionally
done.  We wanted the attorneys to receive informa-
tion to help them to be effective advocates for
clients with developmental disabilities.

We left the training program with our hopes dashed. 
Some of the advertised agenda items were not
covered at all.  Others were handled in a very sur-
face manner.  Speakers contradicted each other on
various issues.  Incorrect information was given to
the attorneys.

The written materials are of little use to PVP attor-
neys.  Many valuable materials, resources, and
references could have been included but were not. 

This was a missed opportunity.  If they were being
graded for the quality of the training, the Probate
Court and the Bar Association would receive a
failing grade by any objective standards. """

Thomas F. Coleman is the Legal Director of the
Disability and Abuse Project.  He can be contacted
at: tomcoleman@earthlink.net.  The website of the
Project is found at: www.disabilityandabuse.org. 
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Appendix

Letters Written to Public Officials
(with links to documents online)

Chief Justice of California 
May 15, 2014
June 15, 2014
June 23, 2014

September 23, 2014

California Attorney General
May 23, 2014

Director
Department of Developmental Services

June 1, 2014

Board of Trustees
State Bar of California

August 29, 2014

Presiding Judge, Probate Division 
Los Angeles County Superior Court

May 15, 2014
August 28, 2014

Public Defender
Los Angeles County

June 2, 2014

Attorney General
U. S. Department of Justice

July 10, 2014
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Thomas F. Coleman

People with Disabilities Have Been
Part of His Advocacy for Decades

Thomas F. Coleman has been advocating for the rights of people
with disabilities since he met Dr. Nora J. Baladerian in 1980.  That
was the year when Coleman became the Executive Director of the
Governor’s Commission on Personal Privacy.  

Coleman wanted the Commission to focus on the privacy rights of
a wide array of constituencies, one of which was people with
disabilities.  On his recommendation, Dr. Baladerian became a
Commissioner and Chaired its Committee on Disability.

The Commission’s Report, issued in 1982, con-
tained recommendations to clarify and strengthen
the rights of people with disabilities.  One of its
proposals was that “disability” be added to Califor-
nia’s hate crime laws.  That happened in 1984.

Coleman’s next project involving disability issues
was his work as a Commissioner on the Attorney
General’s Commission on Racial, Ethnic, Reli-
gious, and Minority Violence.  In addition to
focusing on violence motivated by racial prejudice
and homophobia, the Commission’s work –
spanning several years from 1983 to 1989 –  also
included violence against people with disabilities.

The next phase of Coleman’s work with disability
issues involved family diversity.  Coleman was
the principal consultant to the Los Angeles City
Task Force on Family Diversity.  He directed this
38-member Task Force from 1986 to 1988.  He
wrote its final report, which included a major
chapter on Families with Members Who Have
Disabilities.  Recommendations were made on
how the city could improve the quality of life for
all families, including people with disabilities.

A few years later, he and Dr. Baladerian created a
Disability, Abuse, and Personal Rights Project,
which was organized under the auspices of their
nonprofit organization, Spectrum Institute.

Coleman’s advocacy shifted to other issues for

several years, focusing on widely divergent sub-
jects such as promoting the rights of single peo-
ple, to fighting the abuse of troubled teenagers by
boot camps and boarding schools.

Several years ago, Coleman began working again
with Dr. Baladerian, devoting more of his time to
the disability and abuse issues which she has
championed for decades.  As he learned more
about these issues, he dedicated more of his time
and talent to abuse of people with disabilities.

A few years ago, Coleman and Dr. Baladerian
instituted a new Disability and Abuse Project,
which recently conducted the largest national
survey ever done on abuse and disability.

Although most of the work of the Project involves
research and advocacy on policy, Coleman has
become involved in several individual cases.  One
challenged a plea bargain as too lenient to serve
justice for the sexual assault victims.  Another
sought to reduce the 100 year sentence of an 18
year old man with a developmental disability as
disproportionately harsh.  The other three in-
volved adults whose rights were not being pro-
tected by the conservatorship system.

The most recent campaign is an ambitious Conser-
vatorship Reform Project, which seeks to better
protect the rights of adults with developmental
disabilities who become conservatees.







Individual Program Plan (IPP) for Limited Conservatorships:
An Essential Advocacy Tool for Court-Appointed Attorneys 

by Thomas F. Coleman

A procedure known as an IPP is available for court-
appointed attorneys in limited conservatorships. 
Although requesting an IPP review will improve the
prospects of a favorable outcome for clients, attor-
neys have not been making such requests. Using an
IPP procedure will not increase costs for the probate
court, so judges should endorse it. 

Before explaining how an IPP review would work in
this context, a discussion of the
history and purposes of limited
conservatorships is appropriate.

Limited Conservatorships  

The California Legislature estab-
lished a system of limited
conservatorships for adults with
developmental disabilities in 1980. 
The new system grew out of the
disability rights and de-institutionali-
zation movements of the 1970s. (CEB, California
Conservatorship Practice, Section 22.1, at p. 1061
(2005))

The newly-created limited conservatorship system
was designed to serve two purposes.

“First, it provides a protective proceeding for those
individuals whose developmental disability impairs
their ability to care for themselves or their property in
some way but is not sufficiently severe to meet the
rigid standards of Prob. Code § 1801(a)-(b) for
creation of a general conservatorship. Second, in
order to encourage maximum self-reliance and
independence, it divests the limited conservatee of
rights, and grants the limited conservator powers,
only with respect to those activities in which the
limited conservatee is unable to engage capably.”
(Id., at Section 22.2, p. 1061)

The rights of people with developmental disabilities
found in the Lanterman Act were incorporated by the
Legislature into the limited conservatorship system
which is regulated by the Probate Code.

“A limited conservatorship may be utilized only as
necessary to promote and protect the well-being of

the individual, shall be designed to encourage the
development of maximum self-reliance and inde-
pendence of the individual, and shall be ordered only
to the extent necessitated by the individual's proven
mental and adaptive limitations. The conservatee of
the limited conservator shall not be presumed to be
incompetent and shall retain all legal and civil rights
except those which by court order have been
designated as legal disabilities and have been

specifically granted to the limited
conservator. The intent of the Legis-
lature, as expressed in Section 4501
of the Welfare and Institutions Code,
that developmentally disabled citi-
zens of this state receive services
resulting in more independent, pro-
ductive, and normal lives is the un-
derlying mandate of this division in
its application.” (Probate Code Sec-
tion 1801)

Role of Appointed Attorneys

The Probate Code specifies that when a limited
conservatorship petition is filed, the proposed
conservatee is entitled to be represented by an
attorney in the proceeding. 

“In any proceeding to establish a limited conservator-
ship, if the proposed limited conservatee has not
retained legal counsel and does not plan to retain
legal counsel, the court shall immediately appoint the
public defender or private counsel to represent the
proposed limited conservatee.”  (Probate Code
Section 1471) 

“Implicit in the mandatory appointment of counsel is
the duty of counsel to perform in an effective and
professional manner.” (Conservatorship of
Benvenuto  (1986) 180 Cal.App.3d 1030, 1037, fn. 6)
An attorney appointed to represent a conservatee
must vigorously advocate on the client’s behalf.
(Conservatorship of John L. (2010) 48 Cal.4th 131)

Once a statutory right to counsel has been conferred,
“a proposed conservatee has an interest in it which
is protected by the due process clause of the Consti-
tution.” (Conservatorship of David L. (2008) 164

T  Available but unused procedure

T  Improves outcome for client

T  Needed for effective advocacy

T  May save the court money

T  Should be used in each case
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Cal.App.4th 701, 710)  

These precedents confirm that adults who are
subjected to a limited conservatorship proceeding
not only have a statutory right to appointed counsel,
but have a constitutional right under the due process
clause of the United States Constitution to receive
effective assistance of counsel.  This article explains
how an IPP is an essential component of effective
advocacy in these proceedings.

When an attorney is appointed to represent a client
with a developmental disability after a petition for a
limited conservatorship is filed, the attorney knows
the client has special needs.  Along with this knowl-
edge comes special obligations for the attorney.

Allegations in the petition put the attorney on notice
that the client may have a variety of disabilities that 
interfere with the client’s ability to make decisions, to
communicate, and to adapt behavior to social norms. 
The disabilities may involve mobility, communication,
cognitive, or emotional limitations. 

To provide the client with effective representation, an
attorney should immediately request a variety of
documents from the client’s regional center.  This
would include the most recent IPP as well as any
clinical evaluations or reports the regional center has
about the client.  The attorney should have a conver-
sation with the client’s case manager to determine
the types of communication or other accommoda-
tions the attorney will need to use in order to have
meaningful interaction with the client.  If the client is
still enrolled in school, the most recent Individual
Educational Plan (IEP) should also be obtained.

A review of the petition, IPP, IEP, and other regional
center documents, coupled with a conversation with
the case manager, should give the attorney enough
information to develop a preliminary plan for making
attorney-client interactions as effective as possible.

The attorney should be mindful that the outcome of
the limited conservatorship proceeding could effect
the client for many years.  The proceeding begins
with a legal presumption that the client has capacity
to make all decisions in his or her life.  The Lanter-
man Act and Probate Code specify that the client
has a legal interest in keeping as many rights as
possible and in obtaining the supports and services
necessary to exercise those rights.  It is the duty of
the attorney to protect those  rights to the extent the
client has the capacity, with or without support, to
make decisions in each of seven areas.

It is not the duty of the attorney for a proposed
limited conservatee to prove anything. The petitioner

has the burden of proof.

A limited conservatorship “shall be ordered only to
the extent necessitated by the individual’s proven
mental and adaptive limitations.” (Probate Code
Section 1801)

Proposed conservatees need an attorney to make
sure the petitioner and the court investigator demon-
strate, with clear and convincing proof, that: (1) a
conservatorship is necessary; (2) lesser restrictive
alternatives have been explored and why they will
not work; (3) the proposed conservatee is unable to
make decisions, even with help, in any of the areas
where authority will be transferred to the conservator;
and (4) the person seeking such authority is the best
person to be appointed conservator.

Clear and convincing proof requires a finding of high
probability, based on evidence so clear as to leave
no substantial doubt, sufficiently strong to command
the unhesitating assent of every reasonable mind.
(Conservatorship of Wendland (26 Cal.4th 519, 552.) 
That is a very high standard.

To provide effective representation to a proposed
limited conservatee, an attorney must conduct an
independent investigation on the four critical issues
mentioned above.  Fortunately, an investigative tool
is available and it is without cost to the attorney.  It is
called an IPP or Individual Program Plan.

Requesting an Individual Program Plan

A regional center client or an authorized representa-
tive may request an IPP review at any time. (Welfare
and Institutions Code Section 4646.5(b)) Once such
a request is made, a review meeting must be sched-
uled within 30 days.

The statutory purpose of the IPP process coincides
with the type of assessment needed for a conserva-
torship proceeding: “Gathering information and
conducting assessments to determine the life goals,
capabilities and strengths, preferences, barriers, and
concerns or problems of the person with develop-
mental disabilities.” (Welfare and Institutions Code
Section 4646.5(a)(1)) 

Assessments pursuant to an IPP process “shall be
conducted by qualified individuals.” (Welfare and
Institutions Code Section 4646.5(a)(1))

The attorney should send a letter to the regional
center requesting a formal IPP review: (1) to assess
whether the client lacks the capacity to make inde-
pendent decisions in each of several areas – resi-
dence, confidential records, education, medical,
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contracts, marriage, and social and sexual decisions;
(2) if capacity is found to be lacking, then to assess
whether the client would have capacity to make
decisions in any of these seven areas with appropri-
ate supports and services; and (3) if the answer to
question 2 is yes, to identify the  types of supports or
services that would enable the client to engage in
supported decision making so that conservatorship
would be unnecessary or would enable the client to
keep decision-making rights in one or more of the
seven areas.

The letter should specify that the assessment should
only be done by a “qualified individual” as required
by law.  The Legislature has indicated that conserva-
torship assessments may be done by a licensed
medical practitioner, or by a licensed and qualified
social worker or psychologist. (Health and Safety
Code Section 416.8) Whether professionals are
qualified to conduct such an assessment would
depend on the extent of their training in this area.

The attorney should include in the letter the names
of individuals, such as parents or others, who the
client wants to attend the IPP review meeting.  The
meeting should occur after the assessment report
has been submitted to the attorney and the regional
center.  Ideally, the professional who conducted the
assessment should be at the meeting to answer
questions, even if only by telephone.

Since the process of the court has been invoked by
the filing of the petition, an updated IPP agreement
cannot be signed and implemented without court
review.  If the petition is withdrawn or dismissed, the
client would be able to sign the IPP update.  If the
case is set for a hearing, or if a conservator is
appointed, the court could approve the updated IPP
or the conservator would be able to sign it after
letters of conservatorship have been issued.

If the regional center declines to appoint a qualified
individual to conduct an assessment, or if there is a
disagreement about whether the regional center will
provide the supports and services necessary for
supported decision making, the attorney has proce-
dural options to resolve the dispute.

The attorney could file an administrative appeal on
behalf of the client under the fair hearing procedure. 
Alternatively, the attorney could ask the probate
court to issue an order to show cause directing the
regional center to provide the service or to appear in
court to show cause why it should not do so.

Regional centers are authorized by statute to con-
duct an assessment of the specific areas, nature,
and degree of disability of the proposed conservatee

and to submit a report to the court with findings and
recommendations.  (Probate Code Section
1827.5(c)) Since the law requires that assessments
for IPP purposes must be done by “qualified individu-
als,” an assessment for a court proceeding should 
be done by a qualified professional as well.

Current practices for regional center assessments, at
least in Los Angeles County, are very informal. 
Methods vary from one regional center to another. 
Criteria and trainings for assessments are lacking. 
Sometimes reports are filed after a conservatorship
order is granted.  Requests by attorneys for IPP
reviews would improve the process considerably. 

In Los Angeles, local court rules require attorneys
who represent proposed limited conservatees to be
“familiar with the role of the regional center.” (Rule
4.124) There must be a purpose underlying this rule. 
Presumably having such knowledge enables attor-
neys to utilize the services of a regional center in the
context of a limited conservatorship case.

There would be no cost to the probate court for IPP
reviews requested by attorneys. Regional centers
would pay for staff time, capacity assessments, and
supported decision making services if needed.  The
attorneys would spend a few additional hours on a
case, but those fees would be paid by the county and
would not come from the court’s own budget.

Ongoing court supervision of a conservatorship case
can be expensive over time.  An IPP review may
determine that appropriate services for supported
decision making completely obviate the need for a
conservatorship.  The possibility of eliminating
ongoing court supervision should itself cause judges
to endorse this available, but not utilized, IPP review
process in conservatorship cases.    

W ith so much riding on the outcome, effective
representation requires attorneys to request an IPP
review and an assessment of capacities by a quali-
fied professional. This should become a standard
practice for all court-appointed attorneys in limited
conservatorship cases.  Judges who appoint such
attorneys should not just support it, they should
require it. """

Attorney Thomas F. Coleman is the Executive
Director of the Disability and Guardianship Project
of Spectrum Institute.  www.spectruminstitute.org
See also: A Strategic Guide for Court-Appointed
Attorneys in Limited Conservatorship Cases. 
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Comments of a Court-Appointed Attorney on Using
the IPP Process in Limited Conservatorship Cases

After reviewing the article recommending that court-appointed attorneys should use the IPP process

at regional centers during the initial stage of a limited conservatorship proceeding, here is what one

longtime member of the Probate Volunteer Panel in Los Angeles said in an email on April 16, 2015.

Got to read at the article. Actually got to see an IPP
report (i.e. a report labeled such) very recently in
connection with a PVP appointment in another
county in a limited conservatorship where the public
defender got conflicted out. The report was ex-
tremely helpful in understanding my client’s disabili-
ties and the extent of his functioning. But again, this
is not something that the regional center in Los
Angeles “advertises” as available nor do I recall it
being mentioned at any of the seminars I attended –
even the minor’s counsel seminar where folks from
a Los Angeles regional center were speakers.

What we get in Los Angeles County is on or before
the court date, the regional center sends a letter
report which basically outlines the proposed conser-
vatee’s developmental disability, their functioning
(to a limited extent) and then specifically addresses
each of the Probate Code Section 2351.5 powers that
are requested but … this report has nowhere near the
detail of the IPP that I saw. In fact, these reports
appear to be “canned” in the sense that they follow
a very specific outline and in many instances the
paragraphs are nearly identical in wording, regard-
less of the nature of the disability. 

I have never seen such a report contain information
on how the proposed conservatee’s capacity could
be preserved through the provision of appropriate
supports and services.  The only way I have ever
obtained that type of information was through a
conversation with their case worker (if that person
was willing to talk to me) or if the family/petitioner
was enlightened enough to even understand or be
concerned about this issue as opposed to being so
concerned about being able to obtain medical care or
other financial support or respite that they were just
desperate to get the petition granted. 

Because we don’t get these reports until – frequently
– the day of the hearing, what I have been doing to
get information to understand my client’s function-
ing (beyond what the petitioners are able to give you
which often is extremely limited and non-helpful
although sometimes they do have IEP’s and even
regional center evaluations and I also ask for medi-
cal records if they have) is to identify the regional
center worker and then speak with him or her.  

For the most part, lately, they’ve been pretty cooper-
ative with me (its mostly two people here, so you
develop a relationship and they are comfortable
talking to you I guess). But still, I often don’t know
what I should really be asking for since I am work-
ing from a blank slate when I make that kind of
phone call, and the case worker probably doesn’t
have the time to spend going through the proposed
conservatee’s entire file.

Thus, no one at the regional center has ever men-
tioned the IPP as a tool available to me or my client.
Even though I asked for written information from
the regional center in the past, this type of evalua-
tion/report was not volunteered (although in a recent
case the case worker did send me an evaluation, so
presumably someone had requested it in the past – I
clearly didn’t know my client’s rights or specifically
what to ask for!). Wonder why the regional center
doesn’t mention this, when its so helpful? Is there
some budgetary issue in Los Angeles County? 

The article is very helpful, in my view. This should
definitely be part of the training for a PVP; in fact, it
appears there needs to be a protocol for court-ap-
pointed attorneys to follow in handling these matters
so they can get educated before even the initial
interview of the client.



Trauma-Informed Justice: A Necessary Paradigm 
Shift for the Limited Conservatorship System

by Thomas C. Coleman

“Trauma-informed justice” is a relatively new
concept in the law.  It has been discussed and ap-
plied in the context of criminal, family, and juvenile
courts.  Not so with respect to the administration of
justice in probate courts.

Many mental health and substance abuse profession-
als have used a trauma-informed approach for some
time now in counseling and therapy programs.  It is
in this context that much has been written on the
subject.

“A trauma-informed approach refers to how a
program, agency, organization, or community thinks
about and responds to those who have experienced
or may be at risk for experiencing trauma; it refers to
a change in the organizational culture. In this ap-
proach, all components of the organization incorpo-
rate a thorough understanding of the prevalence and
impact of trauma, the role that trauma plays, and the
complex and varied paths in which people recover
and heal from trauma.” (Website, Substance Abuse
and Mental Health Services Administration,
“Trauma Definition: Part Two: A Trauma Informed
Approach.”)

Three elements occur in a trauma-informed ap-
proach: (1) realizing the prevalence of trauma in the
population being served; (2) recognizing how
trauma affects this population; and (3) responding by
putting this knowledge into practice in the delivery
of services. (SAMHSA, supra.)

A system that is trauma informed must realize the
widespread impact of trauma, recognize the signs
and symptoms of trauma, and fully integrate knowl-
edge about trauma into policies, procedures, and
practices.

The first step in delivering trauma-informed justice

in the Limited Conservatorship System is for the
participants – judges, attorneys, investigators, case
workers, and program volunteers – to acknowledge
that the majority of proposed conservatees are
probably trauma victims.  

As difficult as it may be to make this mental and
emotional shift, participants also need to be aware
that the trauma to these victims was likely caused by
those who are close to them – members of their
household, school, or day programs.

From what I have seen in the way the Limited
Conservatorship System currently operates, there is
an assumption by participants that all is well, that
proposed conservatees have a normal life, and that
proposed conservators have been doing a good job
of raising their children.  Research shows that such
assumptions are not warranted.

The most recent report on abuse of people with
disabilities was published by our own Disability and
Abuse Project in 2013. (Website, Victims and Their
Families Speak Out: A Report on the 2012 National
Survey on Abuse of People with Disabilities.) More
than 7,200 people throughout the nation responded
to this survey, including thousands of people with
disabilities and their families.

Over 70 percent of people with disabilities reported
that they had been victims of abuse.  More than 63
percent of family members said their loved one with
a disability had been an abuse victim.  Focusing
exclusively on those with developmental disabilities,
62.5 percent of this group said they had experienced
abuse of one type or another.

Of the various types of abuse, victims with disabili-
ties reported verbal-emotional abuse (87.2%),
physical abuse (50.6%), sexual abuse (41.6%),
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neglect (37.3%), and financial abuse (31.5%).

Although this was not a random sample of the
nation, the results of the survey certainly should be
enough to cause concern within any system that is
supposed to protect people with developmental
disabilities.  The Probate Court is such a system.

Dr. Nora J. Baladerian, Executive Director of the
Disability and Abuse Project, was not surprised by
the results of our national survey.  She is a recog-
nized expert on abuse and disability and lectures on
the subject at professional conferences throughout
the nation.  She trains law enforcement personnel,
psychologists, social workers, and service providers.

Dr. Baladerian cites retrospective studies that sum-
marize the accounts of adults about their experiences
of abuse as children.  These studies show that one in
four women, and one in six men, report that they
were victims of sexual abuse as a child.  (Centers for
Disease Control and Prevention, 2006)

In another study of adults retrospectively reporting
adverse childhood experiences, 25.9 percent of
respondents reported verbal abuse as children, 14.8
percent reported physical abuse, and 12.2 percent
reported sexual abuse. (Center for Disease Control
and Prevention, 2009)

The findings of these studies are for the generic
population.  But what are the rates of abuse for
people with developmental disabilities?

Dr. Baladerian refers to a study by her Canadian
colleague, Dr. Dick Sobsey, whose research found
that people with developmental disabilities (adults
and children) are 4 to 10 times more likely to be
victims of abuse than the generic population.  

Other studies cited by The Arc of the United States
confirm these high rates of abuse for children with
disabilities, especially children with developmental
disabilities. (Davis, Abuse of Children with Intellec-
tual Disabilities.)

The data on perpetrators is also very instructive. 

Perpetrators of abuse are generally not strangers. 
Most often, they are people close to the victim.

In the generic population, more than 80 percent of
child abusers were parents.  (Office for Victims of
Crime, United States Department of Justice, 2009) 
According to Dr. Baladerian, victims with develop-
mental disabilities are most likely to be abused by 
household members.

This data alone should cause a paradigm shift in the
Limited Conservatorship System, which currently
assumes that proposed conservatees, as a class, are
being treated well at home, and that proposed
conservators, as a class, are treating their children
well.  Those assumptions are based on wishful
thinking, not statistical probabilities.

I am not suggesting that judges, attorneys, and
investigators should automatically view each parent
or relative who wants to be a conservator as a likely
abuser.  But I am suggesting that the system should
interact with a prospective conservator in a proce-
dural context of caution and verification.

Perhaps 20 percent of generic children are victims of 
child abuse.  Children with developmental disabili-
ties are at least 3.4 times more likely to be victims
than the generic child population.  Do the math.  A
large majority of prospective limited conservatees
may have been victims of sexual abuse.  

Add to that the other forms of abuse, such as physi-
cal or emotional abuse.  Then, just to be conserva-
tive, subtract a few percentage points.  We still end
up with 60 percent or more of prospective limited
conservatees who may have been victims of abuse.

When we add the perpetrator statistics to our new
understanding of child abuse dynamics, we should
be stopped in our tracks.  As a class, on the whole,
and statistically speaking, a majority of would be
conservators may have perpetrated abuse against the
people whose life they are seeking to control in
adulthood.  Although this information is hard to
digest, it requires a paradigm shift in the way the
Limited Conservatorship System currently operates.
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Questions begin to arise as to what changes should
occur in policies and practices as a result of the
paradigm shift from assuming that probably all is
well to assuming that all may not be well.  What
should judges, attorneys, investigators, and service
providers do differently with this newly acquired
information about the likelihood that people with
developmental disabilities have been abused?

A trauma-informed approach to the administration
of justice in probate courts would require a complete
review of all polices and practices, from top to
bottom, from start to finish, in the Limited Conser-
vatorship System.  That is beyond the scope of this
essay.  But some aspects of the system that are
crying out for attention do come to mind.

Let’s look at form GC-314, the “Confidential Con-
servator Screening Form.”  This form must be
completed by any person seeking to be appointed as
a conservator.  It must be filed with the petition.

A cursory review of this form suggests that it was
originally designed to screen potential conservators
for elderly conservatees in which cases the conserva-
tor is likely to be taking charge of the finances of the
conservatee.  So it contains questions asking if the
proposed conservator has filed for bankruptcy
protection.  It also asks about arrests of the proposed
conservator for theft, fraud, or taking of property.

Limited conservatorships are generally restricted to
conservatorships of the person, not of the estate, of
an adult with a developmental disability.  So ques-
tions that pertain to the ability of a proposed conser-
vator to manage finances have little relevance.

What is not asked by the screening form is very
instructive.  Proposed conservators are asked if they
have ever been arrested for or charged with elder
abuse or neglect.  But they are not asked about
arrests or prosecutions for dependent adult abuse or
child abuse!  They are also not asked if anyone in
the household has been arrested for such offenses.

Proposed conservators are asked if they are required
to register as a sex offender.  But they are not asked

if anyone else in the household is a registered sex
offender.  So the mother of a proposed conservatee
can honestly answer “no” to this question, even
though her husband, who lives in the home, is a
registered sex offender.  Since he is not seeking to
be a conservator, this information is not provided to
the court on form GC-314.

The form does ask if the proposed conservator has
anyone living in the home who has a probation or
parole officer assigned to him or her.  A parent could
answer “no” even though she has two adult sons
living there who have a long history of felony
convictions for drugs and violent crimes, but they
are not currently on probation or parole.

Although the form does ask limited questions about
bankruptcy proceedings and criminal proceedings, it
asks nothing about juvenile court proceedings.  So
proposed conservators do not have to reveal that
they have had a child taken away by the Juvenile
Dependency Court (Children’s Court).  Nor do they
have to reveal that they have had two children
processed through Juvenile Delinquency Court – one
for drug sales and the other for prostitution – and
both of them spent time at the Youth Authority. 
Both children are now living in the same home with
the parents and the proposed conservatee.

Since court investigators no longer conduct inter-
views, review records, and submit reports to the
Probate Court in limited conservatorship cases, I
have no idea of how these so-called “screening”
forms are used.  Presumably they are reviewed by
the judge.  Perhaps by the PVP attorney.  

It would appear that this is a declaration system that
relies on the proposed conservator to tell the truth.  
But even if the truth is told, critical information is
missing due to the failure to ask the right questions,
and to ask the questions of all people living in the
household.  Does the court run a criminal back-
ground check?  Are the names of household mem-
bers checked against the sex registration database? 
Are these names checked against the databases of
Child Protective Services or Adult Protective Ser-
vices?  These questions are worthy of answers.
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A so-called “protection” system that eliminates the
use of court investigators to screen and evaluate
petitions for limited conservatorships must be a
system that assumes that child abuse or dependent
adult abuse cases are rare, rather than probable.

A system that uses reports of court-appointed attor-
neys in lieu of reports of court investigators must be
a system that has closed its eyes to statistics regard-
ing the prevalence of abuse against people with
developmental disabilities.  Only a system in a state
of disbelief could expect court-appointed attorneys
to screen out potentially abusive conservators, and
yet not train such attorneys about the prevalence and
dynamics of abuse.  

Only a system in denial could expect these attorneys
to be the front line of defense against the appoint-
ment of dangerous conservators, and yet not train
them with the special skills needed to interview
people with developmental disabilities.  Only such
a system would fail to emphasize the importance of
talking personally and privately with all relatives of
the first degree in order to find any dissenting views
in the family about how wonderful the proposed
conservator is.

A trauma-informed conservatorship system would
not only require court investigators in every new
case, it would also train them properly and thor-
oughly so they would have a better chance of identi-
fying risky applicants.  Such a system would also
require court-appointed attorneys to acquire inter-
viewing skills appropriate to the task, to interview
proposed conservatees in a private setting away from
their parents, to review all Regional Center records
and not just the three-page report prepared for the
court, and to run a criminal background check on
everyone who lives in the household.

In a trauma-informed conservatorship system, the
staff and volunteers at Bet Tzedek Legal Services
would not assume that parents who come to the Self
Help Clinic are wonderful people who should have
all “seven powers” granted to them.  They should be
aware that a significant portion of those who attend
the clinic either are or will be perpetrators of abuse. 

If those who operate the training programs of the
County Bar Association were trauma-informed
educators, they would act differently when they
select topics and speakers for PVP training pro-
grams.  

Trauma-informed training coordinators would
provide more seminars because of the need to
include much more information than is currently
transmitted during the few training programs that are
offered now.  They would include speakers on the
dynamics of each type of disability  and how to
interview people who have each type of disability.  

Seminars would include a presentation on the
prevalence of abuse against people with develop-
mental disabilities and who the likely perpetrators
are.  They would also include requirements of the
Americans with Disabilities Act and what the courts
and attorneys must do to accommodate the special
needs of clients with disabilities.

Court-appointed attorneys would be informed that
most cases of child abuse or dependent adult abuse
are not reported.  In many cases, the victim is too
embarrassed, or too afraid of consequences, or
thinks they will not be believed.  

The fact that no report has been made to Child
Protective Services or Adult Protective Services
does not mean that abuse has not occurred.  Such
knowledge would inform the actions of the attor-
neys, prompting them to do more thorough investi-
gations and not to be distracted by smooth-talking
and friendly-appearing proposed conservators.  A
trauma-informed PVP training session would advise
court-appointed attorneys not to be fooled by pleas-
ant appearances.  Too much is at stake.

Many other changes in the Limited Conservatorship
System would be required if the probate court shifts
paradigms from the current model that assumes
benevolence to one that is trauma informed.  Such a
trauma-informed justice system would operate with
more caution and scrutiny.  Thousands of people
with developmental disabilities would then have a
greater degree of protection from the probate court.
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Views of a PVP Attorney on the
Training Program in Los Angeles

“In reviewing the website [of the Disability and Guardianship
Project] last night I realized how scanty my education was
concerning the LAWS that protect our clients that I should be
using as the basis for advocacy. An eye opener. There was
absolutely no training on those laws in any of the PVP stuff
that I have attended so far. And I’ve been part of the program
in LA since I think 2008 …. That’s a lot of years to get
basically updates on conservatorship case law that I can get
elsewhere and rehashing of how to write a report. In reality, I
have gotten more from the minor’s counsel training that I
attend every year in terms of at least learning some sensitivity
to cultural issues of which disability could be considered a
‘culture’.

“Don’t know what other counties do (ie. what training they
give their PD’s), but since LA is so heavily dependent on
private attorneys in this area, it seems that the need is
definitely there. And frankly, there have been times when I
have been handling the conservatorship for the petitioner
where I look at what the PVP’s have done and I’m going – is
that all there is?? Or what was this person doing that wasn’t
rote?”

– PVP Attorney

   Email to Spectrum Institute

   April 14, 2015













Thinking Ahead Matters: Excerpts from a New 
Report on the Limited Conservatorship System

Except where otherwise noted as a comment, the
language contained in this document are paragraphs
taken from various parts of the Thinking Ahead
Matters report published in August 2014 by the
Coalition for Compassionate Care of California.  

These excerpts serve as an executive summary of
those parts of the 97-page report that focus on the
Limited Conservatorship System. The findings
reported here are consistent with those contained in
essays and reports published by the Disability and
Abuse Project. 

Introduction

These are the questions considered in this report:

* What is the process of conservator-
ship for people with developmental
disabilities in California?

* How large is the impact of conser-
vatorship on healthcare decision-
making for this population?

* What strategies would improve
self-determination in healthcare deci-
sions for people with developmental
disabilities?

This paper considers these issues through the lens of
people with developmental disabilities themselves as
well as their advocates; including family members,
attorneys, disability rights advocates, Regional
Centers, bioethicists and providers who work closely
with them. It relies on 21 qualitative interviews with
a total of 22 key informants from these groups, as
well as assembling background resources with
strategies and policy recommendations on relevant
topics that are intended to enhance the agency,
dignity and choice of disabled individuals. The
essential purpose is to strengthen the opportunity for
the disabled person to make or actively contribute to

making decisions important to themselves, up to and
including the end of life.

Background

Today, with the reduction in institutionalization and
over-crowded, understaffed and under-funded
conditions, people with I/DD have a life expectancy
near that of other adults, with an average life of 65
years compared to 70 in the general population.

Nationally, over 75% of people with I/DD live with
their families, and more than 25% of family care-
givers are over the age of 60.

A Pro-Disability Philosophy

Surrogate healthcare decisions, when needed, should
be made by caregivers who know the patient well
and attempt to view quality of life from the patient’s
perspective.

Legal Issues

In the late 1970’s a series of reforms was instituted
to the conservatorship process, intended to create
due process and protect the rights of conserved
persons. In 1977 the position of court investigator
was created, and courts received authority to appoint
an attorney to represent proposed conservatees.36 In
1980, California established the “Limited Conserva-
torship” specifically for adults with I/DD.

According to conservatorship attorney Stephen Dale,
Limited Conservatorships are intended to give “just
the right amount of powers – not too much, not too
little.”

While the general conservatorship process begins
with an assumption that all powers will be given and
the judge may reserve some rights as the process
unfolds, Limited Conservatorship does not presume
the disabled person is incompetent. Limited
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Conservatorships are designed to help persons with
I/DD lead more independent, productive and normal
lives, and the disabled person retains all legal and
civil rights except for those the court specifically
grants to the conservator. It requires consideration of
the person’s abilities in seven fundamental areas,
and awards the conservator rights to just those
powers where the person needs assistance.

Limited Conservatorships involve a number of
discrete steps. A recent report, Justice Denied: How
California’s Limited Conservatorship System is
Failing to Protect the Rights of People with Devel-
opmental Disabilities by the Disability & Abuse
Project of Spectrum Institute, provides a general
outline of the transactions associated with Limited
Conservatorships.

Adults with I/DD Who Are Conserved

(Comment: Data obtained from the Department of
Developmental Services show that out about
141,000 adults with intellectual and developmental
disabilities in California, slightly more than 40,000
are conserved.  Of those conserved, some 25,500
have a parent or relative servicing as conservator,
nearly 900 have the Public Guardian, and nearly 800
have a private non-relative conservator.)

Critiques of the Limited Conservatorship Process

Attention has begun to focus on Limited
Conservatorships and how they operate, raising
concerns that they do not function as intended. There
was strong feedback from informants involved in
conservatorship about the negative impact of Califor-
nia’s diminished funding of both the courts and the
Regional Centers. One described the court-funding
crisis in particular as resulting in “chaos” in court
processes. Several attorneys also believe that cuts to
Regional Centers have diminished the assessment of
the disabled person’s capacities. They believe that
Regional Center assessments have become less
individualized and more pro-forma, with boilerplate
language submitted in many cases rather than accu-
rate personalized reporting on client capacity in each
of the seven powers. Other informants identify a
lack of training and knowledge of the population

amongst attorneys and court officials as a complicat-
ing factor. And while there are differences of opin-
ion about the location of the dysfunction and how it
is evidenced within the system, there is widespread
agreement that lack of proper oversight and remedia-
tion are difficulties in cases where conservatorships
are bad. Informants report that this is a significant
problem that is hard to remedy, with serious conse-
quences for vulnerable conservatees. All informants
saw funding cuts as a core contributor to these
problems and stated that they cannot be resolved
without an appropriate level of funding for both
systems.

Informants also provided feedback that there are
many instances where the ideal process and legal
requirements are not implemented. Copies of the
petition are not always provided to the person with
a disability and close relatives. One informant
reports never having seen a court investigator review
psychological and medical records as part of the
process. One stated that disabled persons are fre-
quently not in attendance at the court hearing even
though they are medically able to attend, and pro-
posed conservatees are rarely consulted about who
should be appointed as conservator. Informants
noted that annual or biennial in-person visits to the
conservatee to check on their welfare only occur
rarely, and reported that the initial in-person inter-
view with the court investigator is often conducted
without privacy, in the presence of the parent or
potential conservator, thereby making it difficult for
the disabled person to provide candid information.

The Justice Denied report outlines some additional
ways that problems have manifested in the Limited
Conservatorship process. Utilizing a review of
Limited Conservatorship cases in the Los Angeles
Superior Court, the report sees that the following
problems have occurred.

First, there are too few court investigators to carry
out the work. The law requires a court investigator
to conduct investigations on all initial petitions,
conduct an annual review one year later and a
biennial investigation thereafter. One informant has
called this investigation the most important informa-
tion in the Limited Conservatorship process. If there
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is a report of suspected abuse of a conservatee, that
should also prompt an investigation. However, court
investigators are paid by the court directly. Due to
ongoing court funding constraints, an overwhelming
caseload and consequent understaffing, the court
investigator report appears to be frequently waived
in Los Angeles, with substitution of the Regional
Center report or the report of the attorney who
serves as the conservatee’s court-appointed attorney,
in place of the court investigator report.

This approach diminishes the impartial investigation
of the circumstances and appropriateness of the
conservatorship, and also creates a conflict-of-
interest for the court-appointed attorney, who is
ethically obligated to represent the rights of the
client rather than the interests of the court.

Another issue called out is that in its minimal
training, the Los Angeles Court gives court-ap-
pointed attorneys instruction that if they disagree
with the “stated wishes” of the client, they should
advocate for what they believe are the client’s best
interests.58 While project informants point out that
experienced conservatorship attorneys understand
the duty to represent the proposed conservatee as
specified in the Probate Code, this report concludes
that such instructions can result in attorneys acting
as de-facto guardians ad litem, advocating for what
they believe are the best interests of the client rather
than advocating for what the client expressly
wants.59 That outcome does not appear to be consis-
tent with the intention and purpose of the Limited
Conservatorship process.

In addition, Limited Conservatorships are sometimes
granted when the Regional Center report has not
even been filed. Even when they are filed, these
reports lack criteria and guidelines to make standard-
ized and valid assessments of client capacities.60

Furthermore, ongoing biennial investigations by the
court investigator, required by state law, do not
appear to be occurring in Los Angeles.61 Informants
to this project report this lapse is occurring in other
counties as well.

The Justice Denied report finds, and informants to
the current study concur, that education about the

I/DD population as well as about the conservator-
ship process itself, are severely lacking. Courts and
attorneys need better education about the population,
including the requirement and importance of provid-
ing reasonable accommodations under the Ameri-
cans with Disabilities Act, in order for disabled
persons to be able to communicate their views and
wishes in the process.62 Parents and other potential
conservators who file petitions need training about
the conservatorship process and the duties and
responsibilities of conservators, including the
responsibility to take the disabled person’s wishes
into account even when they are conserved. All
parties need better information about supported
decision-making and appropriate alternatives to
conservatorship.  Finally, neither the Department of
Developmental Services nor a client rights advocacy
agency has a formalized role in monitoring the
Limited Conservatorship process.

Although some of these findings may be unique to
Los Angeles County, many appear to have validity
in other counties. As far as we are aware there is no
quantitative study of the outcomes of Limited
Conservatorships across the state of California;
however, differing county-to-county processes are a
significant problem in the applicability of statewide
legal standards and of equity across counties. Each
county’s courts have differing policies and adminis-
tration, which are often vastly different from one to
the next.

The variability in policies of locally administered
agencies, both the courts and those under the domain
of county boards of supervisors, vastly complicate
the real world outcomes of Limited Conservator-
ships and interventions in situations of abuse and
neglect involved with bad conservatorships, and
deserve further study and recommendations for
improvement.

People with intellectual and developmental disabili-
ties have rights under both state and federal law that
protect them in a variety of ways. Among these are
the Lanterman Developmental Disabilities Services
Act (Appendix C) located in California Welfare and
Institutions Code. Section 4502 ensures the same
legal rights and responsibilities guaranteed all other
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individuals by the United States Constitution and
laws of the State of California, with protection
against exclusion from participation, denial or
discrimination under any program or activity that
receives public funds. Section 4502.1 ensures the
rights of individuals with I/DD to make choices
about their own lives and requires public and private
agencies to provide opportunities to exercise
decision-making skills in any aspect of day-to-day
living, provided in understandable form. Further-
more, Limited Conservatorship statutes require that
under a conservatorship, the conservator is responsi-
ble to secure services which “will assist the limited
conservatee in the development of maximum self-
reliance and independence,”67 and reserves all rights
not explicitly granted to a conservator for the dis-
abled person. All of these laws are intentional in
preserving the independence and choices of people
with I/DD, and providing respect and protection for
their decisions. How these laws are administered in
practice, however, has a significant impact on the
ability of a disabled person to exercise decisions in
his or her day-today life.

Medical Issues

The role of conservatorship is seen differently
depending on the vantage point of the observer.
Conservatorship attorneys express that it is an
appropriate tool depending on unique circumstances
and individual and family needs; neither good nor
bad but sometimes necessary. They emphasize the
importance of conservatorship in protecting vulnera-
ble people from harm, exploitation and abuse.
Regional Center informants who see many complex
situations report that in some cases family members
have been the ones abusing disabled adults, and
have used their status as conservator to obstruct
investigation and intervention by Adult Protective
Services. On the other hand, a father whose son is
conserved uses the authority of conservatorship to
help stand on his son’s side and empower his wishes
when service providers and social workers try to
“browbeat” or coerce his son to do things that are
not in his interest.

Explaining the alternatives to conservatorship for
healthcare decision-making is not, by itself, a full

solution. A conservatorship attorney who works
with low-income families reports that tension often
exists between parents and Regional Centers; fami-
lies see conservatorship as a means of empowerment
when Regional Centers are not responsive and do
not give them a “say” in the type of services they
receive. For these families, conservatorship can be
seen as a strategy to navigate complex systems and
advocate for services their loved one needs. This can
be especially important for undocumented families.

(Comment: The statements in the following para-
graph are even more significant when one considers
the requirement of the California Constitution that
laws of a general nature must operate uniformly
throughout the state.)

A key challenge to making improvements to pro-
cesses of medical decision-making for the publicly
conserved is the fact that Public Guardians (as well
as courts) are locally administered, and each county
and jurisdiction interprets and implements laws and
policies differently. Drought comments, “The
extreme variation in practices noted across counties
seems to exceed what the ambiguities in the law
might suggest.” Another informant stated, “The
interlocking gears of these systems are not necessar-
ily a good fit and at times create friction that is
unbearable for the people who are caught in it.” The
Legislature and DDS have an interest in making
these gears work more smoothly and ensuring that
local policy is implemented with enough consistency
so that clients of Regional Centers are protected and
afforded the benefits of the Lanterman Act, no
matter in which county they reside.

A Regional Center Medical Director notes that
without this depth, caregivers sometimes see it as an
“assignment” to “sign people up” for an advance
directive. This can lead to inappropriate prompting
to make choices the caregiver sees as correct rather
than a dynamic process of helping the disabled
person to understand and express choices.

Supported Decision Making

Supported decision-making (SDM) is a process of
seeking assistance from chosen family members,
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friends or supporters to understand situations,
consider options and use their help to make choices.

Advocates express concern about the appropriate-
ness of systems that are dependent on overbroad
conservatorship as a routine part of permanency
planning for people with I/DD, asserting that laws
are frequently misapplied. Although repeatedly
proposed and sometimes implemented, “reforms
have had remarkably little effect on judicial behav-
ior,” and conservatorships are routinely granted.
Research demonstrates that conservatorship can
result in harm to the disabled person, hindering self-
determination and community inclusion. Overly
broad conservatorship can leave people feeling
isolated and lonely, can cause depression, decrease
motivation, create learned helplessness and under-
mine the disabled person’s physical and psychologi-
cal well-being by reducing their sense of control
over their lives.

It is important to note that the state of the art of
SDM exists in the early stages. While several mod-
els of formalized SDM operate internationally,  there
is not much research. One comprehensive review by
Kohn et al raises a number of important points: for
example, while there is a growing body of literature
about how SDM should work, there is far less
information on how it does work. There is little
information about the internal dynamics of SDM
discussions, and almost no empirical evidence that
SDM systems succeed in achieving their substantive
goals.

Most importantly, the review notes that SDM
arrangements can create new opportunities for
abuse, potentially allowing unaccountable third
parties to improperly influence persons with I/DD,
disempower them and undermine their rights.

Some propose that SDM could take the place of
conservatorship. Alternatively, it could be integrated
into the legal system as a less-restrictive option that
is implemented prior to the time that a Limited
Conservatorship is even considered, resorting to the
more restrictive option only when SDM arrange-
ments have not functioned successfully.

The evolution of SDM should include empirical
evidence about how to ensure that decisions truly
express and effectuate the wishes or preferences of
the disabled person and whether SDM decisions are
more beneficial to the person compared to decisions
made using other approaches such as conservator-
ship.

Findings and Recommendations

The following recommendations are based on our
review of the literature, incorporation of best prac-
tices identified in cited works and the practical
experience of key informants. They include recom-
mendations in each of five critical areas, and they
address both policy and funding that are important to
improve the area of healthcare decision-making for
people with I/DD.

California Probate Codes governing Limited
Conservatorship (Probate Code §§ 1827.5,
1828.5, 1830, & 2351.5) should be amended to
require that any client of a Regional Center may be
subject only to a Limited Conservatorship rather
than a general conservatorship. General conservator-
ships for Regional Center clients should be prohib-
ited.

These Limited Conservatorship statutes should
also be amended to include a meaningful require-
ment that alternatives to conservatorship were
understood, explored and an explanation of the
reasons why they were unsuccessful and conserva-
torship is needed, as part of the process of petition-
ing for a Limited Conservatorship.

Training about the I/DD population and the
process, duties and responsibilities of Limited
Conservatorship should be formally initiated for
those seeking to petition for conservatorship as well
as for attorneys who work on Limited Conservator-
ship. These trainings should include information
about facilitating communication and providing
reasonable accommodations under the Americans
with Disabilities Act to allow disabled persons to
have meaningful participation in the legal process.

The Legislature, in consultation with DDS,
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Regional Centers and the state’s protection and
advocacy agency, should undertake a series of
special hearings to consider critical issues that are
primarily locally-administered but have a substantial
impact on persons with I/DD who may be subject to
neglect or abuse. A statewide approach and legisla-
tion may be necessary regarding two critical issues:
* The role of the Public Guardian and Adult Protec-
tive Services in interventions for people with I/DD
who may be subject to neglect or abuse; and also in
issues of end-of-life decision-making;  * The role,
processes and effectiveness of courts in investigat-
ing, intervening and changing troubled conservator-
ships.

A disability clients’ rights and protection organi-
zation with legal experience should be funded
through contract with DDS and authorized to pro-
vide oversight, monitoring, reporting and policy
recommendations on the Limited Conservatorship
process statewide.

DDS should refine and improve its data collec-
tion on conservatorship, including specifically
tracking three vulnerable populations: * Those who
have a Limited or general conservatorship as well as
an LPS conservatorship. * Those served by a Public
Guardian as their conservator. * Those flagged by
Regional Centers as having a conservator who has
been reported to Adult Protective Services for
suspected abuse or neglect.

California should launch and evaluate a pilot
study to support implementation of a collaborative
model that includes officials of the Court, the Public
Guardian, the Regional Center and bioethics profes-
sionals, to improve medical decision-making for
publicly conserved individuals as recommended in
the Drought report.

Regional Center funding that has been cut should
be restored in order to ensure that services are
adequate, caseloads are manageable, individualized
assessments are appropriately conducted and public
educational efforts are restored.

Court funding should be restored to eliminate
chaos in operations and ensure that the requirements

of the 2006 Omnibus reform legislation are fully
implemented. Within these restorations, funds
should be earmarked to support the proper imple-
mentation and oversight of Limited Conservator-
ships, based on compliance with legal requirements
for initial, annual and biennial investigations by
court investigators.

Concluding Comments

Though project informants had diverse perspectives
about conservatorship, they agreed on a number of
points. First, they reported that mainstream society
operates from a lack of understanding, experience
and acceptance of people with I/DD, often influ-
enced by perceptions of “normalcy” of appearance
or behavior. They also report that as a result, people
with mild to moderate disabilities are widely under-
estimated in their capacities for independence and
decision-making. In addition, people with moderate
to severe disabilities are also underestimated in their
ability to make choices, but may require more
supports to make their preferences meaningful and
effective. These supports span the range of options
from good care coordination to intensive supported
decision-making to Limited Conservatorship de-
pending on the situation. The optimal solution is the
least restrictive intervention that also yields effective
results.

Excerpts Selected By:
Thomas F. Coleman, Legal Director
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Lanterman Developmental Disabilities Services Act
 

California Welfare and Institutions Code
 

Statement of Rights

4502. Persons with developmental

disabilities have the same legal rights and

responsibilities guaranteed all other

individuals by the United States

Constitution and laws and the Constitution

and laws of the State of California. 

No otherwise qualified person by reason of

having a developmental disability shall be

excluded from participation in, be denied

the benefits of, or be subjected to

discrimination under any program or

activity, which receives public funds. 

It is the intent of the Legislature that per-

sons with developmental disabilities shall

have rights including, but not limited to,

the following: (a) A right to treatment and

habilitation services and supports in the

least restrictive environment. Treatment

and habilitation services and supports

should foster the developmental potential

of the person and be directed toward the

achievement of the most independent,

productive, and normal lives possible.

Such services shall protect the personal

liberty of the individual and shall be pro-

vided with the least restrictive conditions

necessary to achieve the purposes of the

treatment, services, or supports. (b) A right

to dignity, privacy, and humane care. To

the maximum extent possible, treatment,

services, and supports shall be provided in

natural community settings. (c) A right to

participate in an appropriate program of

publicly supported education, regardless of

degree of disability. (d) A right to prompt

medical care and treatment. (e) A right to

religious freedom and practice. (f) A right

to social interaction and participation in

community activities. (g) A right to physi-

cal exercise and recreational opportunities.

(h) A right to be free from harm, including

unnecessary physical restraint, or isolation,

excessive medication, abuse, or neglect. (i)

A right to be free from hazardous proce-

dures. (j) A right to make choices in their

own lives, including, but not limited to,

where and with whom they live, their

relationships with people in their commu-

nity, the way they spend their time, includ-

ing education, employment, and leisure,

the pursuit of their personal future, and

program planning and implementation. 

4502.1. The right of individuals with de-

velopmental disabilities to make choices in

their own lives requires that all public or

private agencies receiving state funds for

the purpose of serving persons with devel-

opmental disabilities, including, but not

limited to, regional centers, shall respect

the choices made by consumers or, where

appropriate, their parents, legal guardian,

or conservator. Those public or private

agencies shall provide consumers with

opportunities to exercise decisionmaking

skills in any aspect of day-to-day living

and shall provide consumers with relevant

information in an understandable form to

aid the consumer in making his or her

choice.
Spectrum Institute
Disability and Abuse Project
www.disabilityandabuse.org 
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Realizing the Right to Counsel
in Guardianships:
Dispelling Guardianship Myths

Criminal defendants have basic rights

and proper defense counsel, yet

guardianship defendants often do not.

The author explores the myths behind

the "best interests" approach of

guardianship cases.

By Patricia M. Cavey

- he imposition of a court-ordered
guardianship' results in the massive
deprivation of rights.2 Whether limited
or unlimited, the result of a court-
ordered guardianship is to take away,

from an adult, the power to make fundamental life
decisions with respect to liberty, property, and
one's own life. A guardianship order transfers that
decision-making power to another adult or corpo-

Patricia M. Cavey is a member of the Milwaukee elder
law practice Tammi, Cohn & Cavey; she is also the
director of Mental Disability Law Center, a public
interest firm. Her social work practice focused on
maintaining people with disabilities in the community.
The focus of her law practice is individual rights, long-
term care, and guardianship. Ms. Cavey has success-
fully litigated many cases for seniors.

This article is dedicated to Attorney Jeffery R. Myer,
Litigation Director, Legal Action of Wisconsin, Inc., in
special appreciation for his commitment to social jus-
tice for all people.

rate entity.3 The deprivation can be as profound as
the termination of the ward's life4 or the transfer of
an entire estate so that the ward can be placed in a
nursing home to preserve the bulk of the estate for
the heirs.' In many ways the deprivation of liberty
through an involuntary guardianship order is
greater than that suffered by a convicted felon.
Prisoners retain basic rights to control medical
decisions, bodily integrity, the right to conduct
their business affairs, and retain their estate. Wards
do not.

When appropriate, a guardian or conservator
can be of invaluable assistance to an incapacitated
person. However, the wrong guardian or an inap-
propriate or premature guardianship can be the
very act that triggers a chain of events leading to
the unnecessary or premature institutionalization,
causing the ward to give up hope. It may be the
event that hastens death.6 Many of us would wel-
come someone who could serve the role of protec-
tor, defender, trustee, and guardian. Unfortunately,
there is also the risk that the guardian will become
our warden and keeper.

The problem is not with the state of the law as
written but as practiced. I have had the opportuni-
ty to work as a social worker and lawyer in a state
with very progressive mental health laws,7 yet for
almost two decades, I have shared many experi-
ences with attorneys and advocates in states with
much less "progressive" laws. Over the last 10
years, many states have modernized their guardian-
ship and adult protective service statutes. Few
states fail to provide the theoretical right to either
a lawyer for the defendant or a guardian ad litem.8

However, the benefits of good model statutes or
case law protections are not realized for defendants
unless the participants in the process know, follow,
and enforce the law.
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In this article, I will explore five myths that
undermine the enforcement of the law and under-
mine even basic access to the court system. The
myths are commonly held by attorneys who prac-
tice in the field and by judges who hear guardian-
ship cases.

Myth: A Collective Belief Built Up in
Response to the Wishes of the Group9

Lawyers and judges need a resolution to a problem.
They generally will not have a continuing relation-
ship with the parties to the litigation. They will,
however, have a continuing relationship with each
other. "The group" is susceptible to myths that per-
mit lawyers and judges to process cases and take
care of the group. Unfortunately, those with the
most at stake, the guardianship defendants, are not
members of the group. In the system that purports
to protect their best interests,' 0 they are outsiders.
The very individual who is the subject of the hear-
ing often never appears at the hearing, is least like-
ly to have an attorney, or, if an attorney is appoint-
ed, is likely to have a court-appointed attorney who
is untrained and unfamiliar with the rehabilitation
potential for different disabilities and dementias
and is untrained in methods of communicating
with disabled persons.1' Even when a guardian ad
litem is appointed, that attorney may meet with the
defendant only once, briefly, before (or after) a
hearing, and will purport to represent what is the
"best interest" for the defendant. An order is
entered. A guardian is appointed. Everyone goes
home, except the defendant.

Myth 1: We're All Here to Help
On occasion, a guardianship practice seems like a
throwback to the days of the "friendly visitor." As
a senior becomes more frail and seeks out more
assistance, more people are involved in the senior's
life and everyone has an opinion on how the senior
should live. At some point a crossroads is reached;
someone starts a guardianship to gain control of
the decision-making process. Sometimes this is a
well-intentioned act; other times, it is not.

The Case of Mabel
Mabel' 2 has four adult children. She has mild
dementia but is independent in her care. Her chil-
dren all owe her a considerable amount of money
that she has loaned them over the years. Mabel has
a comfortable estate. She voluntarily requests the

assistance of a conservator on a limited basis and
for a limited purpose: to compile an inventory of
her estate and to make her current in the payment
of her living expenses. Her one goal in life is to
remain in her lovely home with her dog. Various
children file various types of legal proceedings in
two different states. All the children have different
views on what is best for their mother; all have
their own financial interest. The conservator sides
with one of the feuding children and decides to sell
Mabel's property. The conservator agrees with one
child that Mabel should reside in an out-of-state
nursing home. Without notice to Mabel, without a
hearing, without the appointment of a guardian ad
litem, this child obtains an ex parte temporary
guardianship order. The order permits a "place-
ment" to a nursing home13 and allows the tempo-
rary guardian to censor Mabel's mail, her visitors,
and even access to the telephone.

The "we're all here to help" myth serves the
needs of the judges and lawyers in the court system.
It camouflages the pecuniary interests of the chil-
dren and their lawyers because, "after all, we're all
here to help." It also makes a particular judge's res-
olution easier because blame, which is apportioned
in the simplest negligence case, need not be appor-
tioned in this case since Mabel, by her own request,
needs help. Unfortunately, the myth of "we're all
here to help" also permits the parties involved to
forget the protections of an adversary system.
Somehow it seems gentler, kinder, more humane to
think of a guardianship as being less harsh if we do
not think in terms of an adversarial court system.
However, in this case the one who could really
"help" Mabel was missing: an attorney represent-
ing Mabel. Mabel certainly had the means to hire
an attorney; she even had one at the beginning of
the case. However, because that lawyer also
"helped" the conservator by becoming the conser-
vator's lawyer early on, Mabel lost her own lawyer.
Everyone else had a lawyer. The court had the duty
to decide the case. Yet it was ill equipped to "help"
Mabel because the court did not hear from her,
directly or through her attorney. She didn't have
one. The adversarial process was not in effect. The
court did not hear from all the litigants; Mabel was
excluded.

I Know Best
The "we're all here to help" myth also serves the
needs of service providers and family members who
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do not have a financial motive for their involve-
ment. The following example emphasizes this point.

An elderly woman seeks assistance with errands
and housekeeping. The home aide assistance
increases to include help with medication and per-
sonal hygiene. The employee has opinions on how
things should be done. This leads to disagreements
with the client. The client feels that it is her house;
she's the boss. The home aide, on the other hand,
has a paternalistic attitude and believes that, as a
professional, she knows what's best. Rather than
quit her job, the home aide reports the client to
social services because, after all, the client had
requested help.

At the same time, the client's out-of-state adult
children see that their mother is spending a consid-
erable amount of money on staff to provide assis-
tance in her home. The children fear their mother
will deplete her savings. They reason that, if Mom
went to a nursing home, she could get great care
without the hassles of finding a new home care
aide. With the right financial planning, Mom can
divest her estate to the family and obtain "free"
care in the nursing home.14

Everyone has an opinion on how things should
be done. The home care agency may well have
good ideas about effective methods of in-home
long-term care. The children, in perfectly good
faith, may believe that a nursing home is best. The
client may well be justifiably resistant to leaving
her home, memories, familiar surroundings, trust-
ed neighbors, and community for life in the com-
munal setting of a nursing home. The challenge for
"the group" is to be sure that the client's best inter-
ests can be distinguished from the interests, frus-
trations, and opinions of others.

If there is a difference of opinion, who will be
the first to file a guardianship petition? If a petition
is filed, who will tell the client about the expense of
fighting the inevitable? How much money will be
"wasted" on litigation that could be spent on care
or transferred to her children? Wouldn't it be bet-
ter to compromise and move to the nursing home?
Will the judge even hear from the defendant, or do
others feel it would it be too upsetting for her to
attend the hearing.

The "we're all here to help" myth permits us to
justify our own opinions as to what help is needed.
It permits us to decide when we've helped enough
rather than using an objective measure of what the
advance directive was and how close we came to

meeting the client's goals by respecting his or her
directives as to how he or she chooses to live.

Myth 2: I Can't Hire My Own Lawyer
A variation of the "we're all here to help" myth is
the related myth that people adjudicated incompe-
tent cannot hire a lawyer of their choice. This sec-
ond myth has a superficial appeal. If the ward does
not have the ability to make a contract, one of the
most significant effects of a guardianship order,
how can a ward possibly hire a lawyer?

Like the "we're all here to help" myth, the "you
can't choose your lawyer" myth serves some col-
lective interests. It is convenient for everyone to
think of the guardian as being in the place of the
ward. Courts and service providers have, in the
guardian, a mentally competent person who has
the legal power to manage the affairs of the ward
as the surrogate decision maker. Indeed, that is the
whole purpose of the legal proceedings resulting in
the guardianship order: to grant authority to
another to make decisions for someone who lacks
capacity.

In a very real sense, a guardianship is the legal
death of the ward, stripping the ward of the free-
dom and power that adults in a free society are
presumed to enjoy. The fundamental liberty and
property rights at stake in a guardianship are also
exactly the reason why the myth does not apply to
the right to counsel.

The deprivations wrought by a guardianship
order, the massive curtailment of an adult's liberty
and the loss of control over one's property, are of
constitutional consequence.'" Because of the risk of
such a massive deprivation, it is inconceivable that
the right to hire counsel would not be constitution-
ally required as a matter of fundamental fairness
under the due process clause. 6 In light of the great
variations among guardianship statutes among the
50 states, one of the points on which there appears
to be unanimity among the states is the right to
counsel.'" Although there are differences about
who pays for the defendant's attorney," some states
providing public funding and others requiring the
defendant to pay, the theoretical right to defense
counsel is well established.

The right to counsel is often realized by way of
the court appointing defense counsel. However, a
defendant is not required to accept court-appoint-
ed counsel and may choose to hire counsel inde-
pendently.'" There is an obvious reason why the
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subject of a guardianship or protective placement
does not need the guardian's consent to hire coun-
sel. In some cases, the dispute will be between the
guardian and the subject of the proceedings. As a
practical matter, the only way a ward can end a
guardianship against the wishes of the guardian is
by initiating a contested court proceeding. °

In light of the essentially universal recognition
in the 50 states' statutes of the right to counsel, the
obvious importance of a skilled advocate when the
most fundamental freedoms are at stake, and the
obvious conflict of interests between a ward who
wants to end a guardianship and a guardian who
wants it continued, why does this myth persist?
Part of the explanation is that the constitutional
and statutory recognition of the right to counsel is
of relatively recent vintage. The leading cases on
the constitutional rights in civil commitment pro-
ceedings are less than 30 years old.21 The impetus
for much of the statutory modernization is less
than 15 years old.22 This relatively modern trend of
recognizing guardianship as an extremely serious
deprivation of freedom is at odds with the cen-
turies' old view of guardianship as a paternalistic,
parens patriae, proceeding, which ties in with the
myth that we're all here to help. If the system
works, the best help is a strong adversarial system
where differing viewpoints are sharply honed and
presented so that the court has the benefit of the
best arguments for differing positions.23

Myth 3: Defense Attorney, Guardian Ad
Litem-Same Thing
In addition to the lawyer for the guardianship
defendant, there is usually another lawyer with the
duty to "help" the defendant. Most states require a
guardian ad litem in guardianship proceedings.24 As
discussed below, the guardian ad litem is responsi-
ble for advocating for the best interests of the
defendant. In most legal proceedings, we assume
that the parties are able to determine and protect
their own best interests, and, if necessary, protect
those interests through an attorney. In guardian-
ship cases, however, because one of the critical
issues is whether the party has the ability to deter-
mine his or her own "best interests" or whether
those interests were previously articulated, there is
a distinction that must be clearly understood
between the role of the guardian ad litem and the
role of defense counsel. The roles are so different,
in fact, that for purposes of legal ethics, the roles

are presumed to conflict. The same attorney can-
not be both the guardian ad litem and defense
counsel."

Defense counsel must defend against the
guardianship, even if the guardianship would be in
the client's best interest, if the client opposes the
guardianship.26 Defense counsel is obligated by the
rules of professional conduct to defend against the
guardianship petition.27

Attorneys should recognize the distinction
between defense counsel and guardian ad litem.
The differing roles of guardian ad litem and defense
counsel are inherently in conflict. The guardian ad
litem is not the gatekeeper who can pick and
choose how the defendant's own interests will be
represented. When the guardian ad litem takes a
position contrary to the defendant's own interest,
the guardian ad litem is very much an opposing
counsel to the defendant within the meaning of the
Model Rules of Professional Conduct.28 Defense
counsel may not assume the role of de facto
guardian to act against the client's expressed wish-
es or instructions.

29

Lawyers in guardianship and conservatorship
litigation are not free to change roles.3" A lawyer
who has appeared as defense or advocate counsel
on behalf of a proposed ward is barred from
appearing as a lawyer in a different capacity such
as a "best interests" role as a guardian ad litem. A
recent case is illustrative of the distinction that
must be understood among advocates. In Tamara
L.P. v. Dane County (In re Guardianship of
Tamara L.P.), a Wisconsin appellate court held that
because of the potential conflict of interest, it is
reversible error, even in the absence of an actual
conflict and even if local custom permits the prac-
tice, for an attorney to appear as an advocate for
an alleged incompetent, then later switch roles to
represent a different interest, even a purported
"best interest."3 1 This holding is consistent with the
Model Rules barring representation where there is
a "substantial relationship" between a current and
former client.

In Tamara L.P., Attorney Alexander represent-
ed Tamara L.P. as defense counsel in a mental com-
mitment action. The representation was not for
long. The representation extended from the
September 2 filing of the detention petition against
Tamara L.P. to the September 18 appointment of
Attorney Alexander as the guardian ad litem for
Tamara L.P. when the detention proceeding was
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converted to a guardianship and protective place-
ment proceeding. 2 Attorney Alexander's appoint-
ment as guardian ad litem was pursuant to a coun-
ty custom of appointing a commitment defendant's
attorney to serve as the guardian ad litem when the
detention proceeding is converted to a guardian-
ship and protective placement proceeding.33

In Tamara L.P., Attorney Alexander represent-
ed to the Circuit Court, and the Circuit Court
found as a matter of fact, that Alexander did not
have confidential information and was able to
exercise independent judgment.34 The trial court
denied a motion to disqualify Attorney Alexander.

The Court of Appeals reversed, and did not
question the findings of fact that Attorney
Alexander had no confidential information and
was able to exercise independent judgment. Rather,
the court applied the "substantial relationship" test
that disqualifies an attorney from appearing in a
different capacity involving a former client in every
case where the two representations have a "sub-
stantial relationship":

Under the substantial relationship test, disqualifica-

tion does not require finding that a breach of ethical
standards or client confidences has occurred, but only

that the attorney has undertaken representation which

is adverse to the interests of a former client. [citation

omitted] We apply the substantial relationship test in

attorney disqualification cases where the attorney rep-

resents a party in a matter in which the adverse party

is the attorney's former client. We conclude that it is

appropriate to apply that test to the appointment of a
guardian ad litem in incompetency cases because the

same principles of confidentiality and propriety

apply."

In Tamara L.P., the potential conflict was the
conflicting roles between defense counsel and the
guardian ad litem, who represents the "best inter-
ests" of the proposed ward/defendant. The Court
of Appeals held that those were conflicting roles.36

The "substantial relationship" test of the ethics
rule and the analysis of Tamara L.P. is a broad, pre-
ventative, prophylactic rule. The rule of Tamara
L.P. does not turn on wrongdoing by the attorney,
or on bad faith, or on some evil design. Instead, the
rule of Tamara L.P. is broad precisely because of
the confidential nature of the attorney-client rela-
tionship and because the first client, the proposed
ward, is vulnerable. When a competent client has

the power and ability to waive a conflict after con-
sultation and consideration, a client with compro-
mised capacity may not be so able. A surrogate
decision maker-a guardian ad litem, a guardian,
or a conservator-may be appointed. But that per-
son and his or her attorney are the ones who have
the potential conflict. Thus, the rule of Tamara
L.P., which is consistent with the Model Rules,
makes irrelevant whether there is an actual conflict.

The right to counsel cannot be realized unless
the attorney is a competent advocate who main-
tains "as far as reasonably possible"37 a normal
attorney-client relationship, including the client's
right to hire the attorney of his or her choice.
Anything less results in the compromise of a client's
right to counsel.

Myth 4: The "Best Interest" Is What I
Say It Is
Most states now require that a guardian ad litem,
sometimes called a "visitor," be appointed. Just as
there is frequently confusion about the different
roles of the defendant's attorney and the guardian
ad litem, there is frequently confusion about what
precisely is the guardian ad litem's role. While the
guardian ad litem's role is often described as the
"best interests," this shorthand description confus-
es as much as it illuminates.

The guardian ad litem is not a neutral
bystander. The guardian ad litem has two basic
duties. First, the guardian ad litem is the initial pro-
fessional charged with the duty to ensure that the
guardianship defendant's legal rights are protected.
Ensuring that the defendant has proper notice of
the proceedings, understands what is at stake, and
is aware of the defendant's right to an independent
attorney to represent the guardianship defendant
often satisfies this duty. In most cases, the guardian
ad litem can rely on the defendant's attorney to
protect the defendant's rights.

In an unusual case, however, the guardian ad
litem's duty to protect the defendant's legal rights
may require further advocacy by the prospective
guardian.38 It is a basic proposition that the defen-
dant's lawyer needs to communicate with the
defendant. A trusted lawyer, such as the family
attorney who represented the defendant on real
estate matters, wills, a divorce, and similar person-
al legal problems, may not have experience with
the conditions loosely referred to as "dementia" or
the ability to communicate with a client under a
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disability. The trust relationship with a familiar
attorney is important, especially when the defen-
dant has so much at stake with the potential loss of
liberty and autonomy. Equally important, however,
may be some essentially "nonlegal" skills, such as
experience in communicating through hand
squeezes, eye blinks, or adaptive devices, as well as
an understanding of how dehydration, poor nutri-
tion, or medication affect cognition. In these cases,
it may fall to the guardian ad litem's duty to ensure
that the trusted family lawyer who may have little
experience in representing clients under a disability
be assisted by an attorney who, although unknown
to the guardianship defendant, has more experi-
ence in these essential "nonlegal" skills.

Another situation that may require additional
advocacy by the guardian ad litem, even when the
defendant has an attorney, is illustrated by the case
of Yamat v. Verma L.B. (In re Verma L.B.).39

Verma's recently divorced son moved into Verma's
home. Verma felt that her adult children were try-
ing to take her modest home and force her into a
nursing home. Verma's children filed a guardian-
ship action against her and placed her in a nursing
home. The son continued to live in Verma's home.
A guardian ad litem and a defense counsel were
appointed. As these lawyers dug into the facts of
the case, they were troubled by the gravity of the
activity not only on the part of the children but also
by the children's lawyers. The trial court appointed
a more experienced attorney to serve as an amicus
and report to the court, independent of the
guardian ad litem and the defense attorney. The
advocacy of obtaining a more experienced attorney
to assist the court in a complicated case permitted
a resolution of the case in a way that was most pro-
tective of the person with the most at stake, the
defendant. Defendant Verma required protection
not only from her children but also from her chil-
dren's lawyers and the lawyer/temporary guardian
who was employed by her children's lawyers.

The second of the guardian ad litem's duties,
and the second area in which the guardian ad litem
cannot be an innocent bystander, is in being an
advocate for the "best interest" of the ward. The
duty is to provide the trial court with information
that is not based on the self-interest of the litigants.
This does not mean, however, that the guardian ad
litem is a "free agent" rendering a personal opinion
about what the guardian ad litem thinks is best for
an incapacitated person.

The starting point in the analysis of the "best
interest" is coming to an understanding of the
defendant's wishes." Those wishes may have been
expressed in an advance directive, such as a durable
power of attorney, a "living will" or a directive
issued each year at the Thanksgiving dinner table
that the children are never to place their mother in
a nursing home. If the defendant's wishes are clear-
ly discernible and were made known when the
defendant was capable of understanding the
expression of those wishes and was not improperly
influenced, the guardian ad litem's duty in advo-
cating the best interest of the defendant is to advo-
cate those wishes.

Unfortunately, there is considerable pressure on
the guardian ad litem to comply for the smooth
operation of a court calendar. Courts are often
busy; settlements are encouraged. If the issue of
incompetency seems clear, the remaining disputes
over who is the guardian, which facility is the
placement, and what services are provided may, in
the guardian ad litem's personal opinion, seem
minor. They are not. Compared to the pressure to
resolve any remaining disputed issues, it may not
make much difference in the guardian ad litem's
personal opinion. That is exactly, however, when
the guardian ad litem's duty to advocate for the
best interest, starting from the defendant's expres-
sion of wishes, is most important. The protection
provided by the guardian ad litem, advocating for
the best interest of the defendant, is most critical
when incapacity prevents the defendant from
implementing those wishes or even expressing
them.

The defendant's preference may be for a partic-
ular person to be the guardian. That choice is one
of the most personal decisions a person can make,
literally trusting someone with life-and-death
health care choices. The choice may be about
where the defendant wishes to live. These choices
are personal to the defendant; the guardian ad
litem does not discharge his or her duty by offering
or advocating the personal opinions of the
guardian ad litem. The guardian ad litem cannot
advocate "best interests" without first investigating
whether the defendant had expressed advance
directives or whether the defendant's wishes can be
discerned.

Two examples of the personal nature of these
choices are the companion cases of Community
Care Organization of Milwaukee County, Inc. v.
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Evelyn 0. (In re Evelyn 0.) and Community Care
Organization of Milwaukee County, Inc. v. Thyra
K. (In re Guardianship of Thyra K.). 4 Evelyn 0.
had an advance directive and agent pursuant to
power of attorney documents she executed. Thyra
K. also executed advance directives and an agent
pursuant to power of attorney documents. The
agents for both women were attorneys.

Evelyn wanted to remain in her apartment, but
she recognized her need for assistance. She could
afford 24-hour home care. Thyra wanted desper-
ately to remain in her home with her disabled
daughter. Her daughter would be receiving in-
home care that could have been extended for her
mother. A private agency had a different opinion,
determining that removal from their homes would
be "best" for both women. The guardian ad litem's
duty was to advocate for the advance directives.
The advocacy of "best interests" is not about the
personal opinions of the guardian ad litem, about
the convenience of the litigants, the "efficiency" of
settling things that do not seem personally impor-
tant to the guardian ad litem, or preserving the
defendant's estate for the heirs. It is about respect-
ing and implementing the advance planning of the
defendant.

Myth 5: We'll Protect You, If You Buy the
Bullets for Your Adversaries
No, Virginia, in the United States you shouldn't
have to hire a good lawyer to prosecute you, a
good lawyer for your nephew who wants your
money and a good lawyer for your niece who
wants your house and that you, the defendant with
the most at risk, must settle for the court-appoint-
ed lawyer as your "defender."

The basic rule in the United States is that the
parties to litigation are responsible for paying their
own attorneys.42 Where the government threatens
to take away important liberty interests, the public
may have a duty to pay for attorneys for defen-
dants who are indigent.43 Some statutes force a liti-
gant who has been found to have violated some
law, such as a consumer protection, fair employ-
ment, or antitrust statute, to pay attorney's fees as
part of the remedy for the violation.

One of the final vestiges of the "we're all here
to help" myth is that the guardianship defendant
should pay for all of these helpers. Some "helpers"
really are helpers; some are not. Does the self-
appointed "helper" have the legal right to charge

the defendant for the helper's lawyer? What hap-
pened to the system of services to protect vulnera-
ble adults?

With varying degrees of effectiveness, all states
have, in theory, some sort of system to protect vul-
nerable adults from abuse and neglect, which
would include self-neglect. Protection can include
services or initiating a guardianship to ensure the
availability of a decision maker for an incapacitat-
ed adult or a placement order if a particular level of
care is required. The system of protective services
for adults is a government service. Some states
require payment for the service if the client is not
indigent."

As discussed above, all 50 states recognize the
right of the guardianship defendant to be repre-
sented by an attorney. The attorney for the defense
in a guardianship case has the same duties of loyal-
ty to the defendant as the attorney for the defense
in a criminal case. Even when the defense attorney
is paid by the state, as in the representation of indi-
gent defendants charged with crimes that might
result in the deprivation of liberty of imprisonment,
it is universally recognized that the defense attor-
ney's duty runs to the defendant, not to the person
who pays the bill. Expecting a nonindigent
guardianship defendant to pay for the defense
attorney is no different from the general rule in the
United States that a party pays for that party's
attorney.

In those states that also require a guardian ad
litem, the argument can be made that the guardian
ad litem is also providing a service to the defendant
and the defendant should pay for the guardian ad
litem. Although, as discussed above, the role of
defense counsel is fundamentally different from the
"best interest" duty of the guardian ad litem, at
least it can be said that the guardian ad litem owes
the defendant some duty, especially if the defendant
does not have separate, independent counsel.

By what theory, however, does a court force a
guardianship defendant to pay for the petitioner's
attorney? The petitioner's attorney does not repre-
sent the defendant; that is the duty of the defen-
dant's attorney. The petitioner's attorney does not
represent the "best interest" of the defendant; that
is the duty of the guardian ad litem. The theory
cannot be that the defendant has some contract or
agreement to pay the petitioner's attorney's fees;
the petitioner's very premise of a guardianship pro-
ceeding is that the defendant lacks the capacity to
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make a contract.
To the extent that there is any policy justifica-

tion to force the guardianship defendant to pay the
attorney's fees for the petitioner, it tends to be
grounded on the "we're all here to help" myth.
Sometimes, the justification is the view that the
guardianship proceeding was "necessary" because
of the defendant's incapacity, and therefore should
be paid under the doctrine of necessaries.4"
Sometimes the justification is that the cost of bring-
ing the guardianship proceeding created a debt of
the defendant. Sometimes the justification is that it
just is not "fair" that the petitioner should have to
pay for the petitioner's attorney.

These justifications were rejected in In re
Evelyn 0.46 The court applied the standard rule
that parties to litigation are responsible for their
own attorney's fees. The rule on attorney's fees is
particularly appropriate, and the myth that "we're
all here to help" is particularly dangerous when
applied to fee requests by opposing counsel in
guardianship litigation. First, there is no limit on
how many litigants will seek to shift their attor-
ney's fees to the defendants. All the potential liti-
gants in a guardianship-hypothetically, the neigh-
bor who is the petitioner, the out-of-state heir, any
number of public and private corporations claim-
ing an interest in the protection of the disabled, the
bank nominated as guardian by the petitioner, and
any actual or would-be creditors--can, with more
or less good faith, assert that their particular posi-
tion in the litigation is in the "best interests" of the
proposed ward. All these potential litigants may
arguably claim that their litigation position pro-
vides some "necessary" to the proposed ward.
Standing to file a petition should not be confused
with the legal authority, or lack thereof, to shift the
costs of litigation.

The rule on attorney's fees protects the pro-
posed ward, just as it does all other litigants, from
the risk of underwriting the other litigants' expens-
es and litigation choices. In the words of the court
in Evelyn 0., "Evelyn 0. and Thyra K. were not
obligated by any legal principle ... to supply the
bullets to their adversaries, either before or after
the battle, even if the war is fought for what is ulti-
mately determined to be in their benefit. 47

Without the protection of the rule, the hope for due
process (which would include a fair hearing with
zealous advocacy to ensure that the defendant's
advance directives and choices about how he or she

chooses to live his or her life are heard) is
destroyed. Without the rule, the adversary system
is undermined.

Conclusion
Defendants in guardianship actions suffer the same
or greater deprivation of liberty as criminal defen-
dants. The general public and the actors in the legal
system understand the role and importance of
defense counsel for the criminal defendant. It is
important to question why there is such confusion
about the role of defense attorneys in guardianship
matters. Before we lock up the criminal defendant,
we make sure the he or she has the right to face his
or her accusers and put on a defense. Before we
kick Grandma out of her home, sell it, transfer her
life savings to someone else, and lock her up in a
nursing home, shouldn't she have the opportunity
to disagree with her "helpers"? Shouldn't she hear
the accusations and have an opportunity to prove
that she could continue to reside in her home with
care and adaptive equipment? What is the use of
advance planning if no one enforces the plan? At
what age or level of disability do we lose the right,
as citizens, to hear the accusations made against us,
and under what authority and process are we
deprived of the decisions we've made as to how we
choose to live out our lives?

The only hope for a constitutionally sound
guardianship system is to ensure that those with the
most at stake, the guardianship defendants, are
able to access real advocates. For those of us who
will age and be subject to this system, we hope that
our lawmakers understand the conflicts and self-
interest of those who advocate the dissembling of
the adversary system. Since we all age, it is in the
self-interest of practitioners and policy makers in
the field to develop systems in which advocacy is
fostered. Very good words on paper are just not
enough. There is too much at stake to hope for self-
activating justice because the "help" we get isn't
always the "help" we need or want.

Endnotes
1. The terminology varies slightly from state to state.

Some states use the term "guardian of the person"
to refer to the person who has the power to con-
trol daily "personal" decisions including medical
care and the ward's residence. The term "guardian
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of the estate" is used to refer to the person who
controls finances and property. Some states use the
term "guardian" for the "guardian of the person"
concept and the term "conservator" for the
"guardian of the estate" concept. Some states pre-
fer the term "conservatorship" to refer to volun-
tary proceedings initiated by a "competent" person
who seeks the assistance of someone to take over
certain duties such as managing the "conservatees"
finances. This article uses the term "guardian" to
refer to the person or corporation that controls
either the "personal" decisions or the "property"
decisions. It is presumed that someone other than
the defendant/ward initiated the legal proceeding
to establish the guardianship. The terms "defen-
dant" and "ward" are used interchangeably. The
reference to defendant is an attempt to strengthen
the promise of the adversarial system (if truly
adverse, justice will prevail) for those subject to it.

2. Most jurisdictions provide for limited guardian-
ships in which a ward specifically retains certain
rights, such as the right to vote or to marry. Many
states also provide for a voluntary proceeding, and
the terms "conservatorship" and "voluntary
guardianship" denote a proceeding in which the
ward (as opposed to a petitioner/plaintiff) requests
assistance from the court. The voluntary proceed-
ing enables an individual to seek assistance without
a court's factual finding of incompetency. In theory,
this would permit an easier standard of review to
dismiss the voluntary proceeding if the ward/con-
servatee decides the request for voluntary assis-
tance is no longer desired.

3. BLACK'S LAW DICTIONARY 706 (6th ed.) defines
guardian as "a person lawfully invested with the
power, and charged with the duty, of taking care of
the person and managing the property and rights
of another person.., who is considered incapable
of administering his own affairs." THE AMEICAN
COLLEGE DICTIONARY 537 (1969) lists the following
synonyms for guardian: protector, defender,
trustee, warden, and keeper.

4. See, e.g., In re Quinlan, 355 A.2d 647 (N.J. 1976).

5. See, e.g., In re F.E.H., 453 N.W 882 (Wis. 1990).
There is, of course, the inherent conflict of interest
between the heir's interest in preserving the estate
(his or her inheritance) and using the estate to pro-
vide services in the least restrictive environment,
since public benefits are readily available for nurs-
ing home care but are not available for less restric-
tive community care. See generally State ex rel.

Watts v. Combined Community Srvs. Bd. of
Milwaukee, 362 N.W.2d 104 (Wis. 1985).

6. Thyra, the defendant in Community Care Org. v.
Milwaukee County (In re Guardianship of Thyra
K.), the companion case to Community Care Org.
of Milwaukee County v. Evelyn 0. (In re Evelyn
0.), 571 N.W.2d 700 (Wis. Ct. App. 1997), was
an elderly woman who lived with her disabled
adult daughter. Her daughter's disabling neurologi-
cal condition prevented her from lifting her arms
or transferring herself from her wheelchair. Thyra's
life was dedicated to caring for her daughter. Her
primary concern was the need to return home so
she could ensure that her daughter was properly
cared for in their home. Mother and daughter
could have shared home care that was being estab-
lished for her daughter. Her daughter died, howev-
er, while Thyra was in the custody of the nursing
home. Her daughter had fallen out of her wheel-
chair and was discovered by a home care aide who
was reporting to work at the home after the New
Year's holiday. Thyra's fear had come true: Her
daughter died without her mother's care. Thyra did
not return home; she died during the course of the
litigation.

7. See generally Wis. STATS. SS 51.001, 55.001; CHS.
51, 55, 880. The statutes comprising the compre-
hensive protective service system in Wisconsin were
rewritten or developed in response to Lessard v.
Schmidt, 349 F. Supp. 1078 (E.D. Wis. 1972),
vacated and remanded, 414 U.S. 473 (1974), order
on remand, 379 E Supp. 1376 (E.D. Wis. 1974),
vacated and remanded on other grounds, 421 U.S.
957 (1975), order reinstated on remand, 413 F.
Supp. 1318 (E.D. Wis. 1976) (successful constitu-
tional challenge to involuntary commitment
statutes). See also Agnes T. v. Milwaukee County
(In re Agnes T.), 525 N.W.2d 268 (Wis. 1995)
(guardians cannot institutionalize wards without
court approval; the role of the guardian ad litem
includes the affirmative right to petition the court
to protect the best interest); State ex rel. Watts v.
Combined Community Srvs. Bd., 362 N.W2d 104
(Wis. 1985) (successful equal protection challenge
requiring that the subject of a guardianship and
protective placement receive periodic court review
of the placement); Community Care Org. of
Milwaukee County v. Evelyn 0. (In re Evelyn 0.),
571 N.W.2d 700 (Wis. Ct. App. 1997) (defendants
in guardianship actions cannot be required to fund
the litigation of their adversaries; the American
Rule on attorney fees applies to guardianship
cases); In re J.G.S., 465 N.W2d 227 (Wis. Ct. App.
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1990) (ward has the right to community placement
regardless of whether the services currently exist).

8. See A. Frank Johns, Ten Years After: Where Is the
Constitutional Crisis with Procedural Safeguards
and Due Process in Guardianship Adjudication?, 7
ELDER L. J. 33, 110-52 (1999); see infra publishing
charts by Sally B. Hurme, Steps to Enhance
Guardianship Monitoring (1991).

9. See THE AMERICAN COLLEGE DICIONARY 805
(1969).

10. The analysis of "best interest" starts with the
advance directive of the ward. If the ward's wishes
were not explicit, the question becomes whether
they can be discerned. See, e.g., Cruzan v. Dir.,
Missouri Dep't of Health, 497 U.S. 261 (1990);
Spahn v. Eisenberg (In re Edna M.F.), 563 N.W.2d
485 (Wis. 1997); In re Guardianship of L.W., 482
N.W.2d 60 (Wis. 1992).

11. An interesting and helpful analysis would be the
level of experience and training of court-appointed
counsel in guardianship proceedings as opposed to
the level of expertise of petitioning attorneys or
attorneys hired to prosecute guardianships. The
level of compensation for court appointments ($40
to $70 per hour) makes a legal practice of court
appointments economically prohibitive for most
practitioners. In Wisconsin, the prosecution of a
guardianship is a government protective service;
however, the practice has shifted in the last 10
years to private attorneys petitioning for guardian-
ships because the private bar has been able to
establish a lucrative practice of obtaining market-
rate attorney fees for their petitions.

12. The examples in this article are based on actual
cases.

13. Wisconsin law does not "permit" this type of
order, but it was obtained. In Wisconsin, a statute
allows a temporary guardianship hearing to be
held on shortened notice. See Wis. STATS. S S
880.15, 880.33. The appointment of a guardian ad
litem is also required. Wisconsin law permits the
placement of an individual, on an emergency basis,
for his or her protection, in a nursing home or less
restrictive facility. See Wis. STAT. S 55.06 (10)(a).
Again, a hearing within 72 hours is required, as is
the appointment of a guardian ad litem. See WIs.
STAT. § 55.06(11)(b). Wisconsin law also specifical-
ly forbids the placement of a ward in a nursing
home without a protective placement proceeding in

which, at a hearing, the placement needs of the
proposed ward and level of restrictiveness of that
placement would be specifically addressed. See
Agnes T. v. Milwaukee County (In re Guardianship
of Agnes T.), 525 N.W.2d 268, 269 (Wis. 1995).
See also Wis. STAT. § 55.05(5)(b).

14. Medicaid funds nursing home care for eligible
recipients. There are limited waivers for home care;
however, home care is not a covered service as of
right and is an extremely difficult benefit to obtain
especially when more than a few hours of care per
week is required. Home care is easily obtained
when an individual has private funds to pay for the
care. See also State ex rel. Watts v. Combined
Community Srvs. Bd., 362 N.W.2d 104, 110 (Wis.
1985).

15. See generally Vicki Gottlich, Zealous Advocacy for
the Defendant in Adult Guardianship Cases, 29
CLEARINGHOUSE REV., 879 (1996).

16. See generally Anne Pecora, The Constitutional
Right to Court-Appointed Adversary Counsel for
Defendants in Guardianship Proceedings, 43 ARK.
L. REv. 345 (1990). See also Wis. STATS.
SS 51.001, 55.001, 880.33, 55.06; State ex rel.
Watts v. Combined Community Srvs. Bd., 362
N.W. 2d 104 (Wis. 1985); In re Guardianship of
Tamara L.P., 503 N.W. 2d 333 (Wis. Ct. App.
1993).

17. See Johns, supra note 8, at 97-98.

18. The "incapacity" of an adjudicated ward to retain
an attorney is the incapacity to pay the attorney.
Payment is subject to court approval under the
doctrine of necessaries. See Flessas v. Marine Nat'l
Exch. Bank of Milwaukee (In re Guardianship of
Hayes), 98 N.W.2d 430, 431 (Wis. 1959). There
may be some cases in which the guardian has pro-
vided defense counsel acceptable to the ward and
the ward's separate contract is not "necessary."
The right to have an attorney of the ward's choos-
ing, however, is a right that the guardian cannot
control.

19. A ward recently hired me upon the suggestion of
her guardian to serve as defense counsel for the
ward. The ward has been subjected to repeated
challenges to her limited guardianship by a dys-
functional family member. Every time an action is
filed, defense counsel and a guardian ad litem are
appointed. Each time, there is a different set of
court-appointed attorneys. It is the ward's and
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guardian's goal that the ward's right to counsel of
her choice will provide her with continuity of rep-
resentation, which is missing when the same or
similar court actions are serially filed but that each
filing prompts the involvement of a different judge
and new set of court-appointed lawyers.

20. See, e.g., Claus v. Lindemann (In re Guardianship
of Claus), 172 N.W.2d 643 (Wis. 1969); Flessas,
98 N.W2d at 430 (Wis. 1959); Warner v. Welton
(In re Warner's Guardianship), 287 N.W. 803 (Wis.
1939).

21. See generally O'Conner v. Donaldson, 422 U.S.
563 (1975); Jackson v. Indiana, 406 U.S. 715
(1972); Lessard v. Schmidt, 406 F. Supp. 1078
(E.D. Wis. 1972).

22. See Johns, supra note 8, at 68-74.

23. Of course, the adversary system permits and
encourages settlement because each party bears his
or her own cost for attorney fees and litigation
expenses. Good advocacy includes the ability to
negotiate creative solutions.

24. See Johns, supra note 8, at 110-52.

25. See Gottlich, supra note 15, at 881.

26. See MODEL RULES OF PROFESSIONAL CONDUCT,

Rules 1.14 & 1.2 (1995).

27. See Gottlich, supra note 15, at 881.

28. See MODEL RULES OF PROFESSIONAL CONDUCT, Rule
1.7 (1995).

29. See Linda Smith, Representing the Elderly Client
and Addressing the Question of Competence, 14 J.
CONTEMp. L. 61, 82 (1988).

30. See Tamara L.P. v. Dane County (In re
Guardianship of Tamara L.P.), 503 N.W2d 333,
334 (Wis. Ct. App. 1993).

31. See id.

32. See id. at 334-35.

33. See id. at 336.

34. See id. at 335.

35. See id. at 337.

36. See id. at 338.

37. MODEL RULES OF PROFESSIONAL CONDUCT, Rule
1.14(a) (1995).

38. See generally Agnes T. v. Milwaukee County (In re
Guardianship of Agnes T.), 525 N.W.2d 268 (Wis.
1995).

39. See generally Yamat v. Verma L.B. (In re Verma
L.B.), 571 N.W.2d 860 (Wis. Ct. App. 1989).

40. Following the U.S. Supreme Court's decision of
Cruzan v. Dir., Missouri Dep't of Health, 497 U.S.
261 (1990), the Wisconsin Supreme Court consid-
ered whether a guardian may refuse treatment for
a person who was not in a persistent vegetative
state and who had not previously indicated her
preferences regarding life-sustaining medical treat-
ment. In defining "best interest," the Court stated:
"Certainly the patient's wishes, as far as they can
be discerned, are an appropriate consideration for
the guardian. If the wishes are clear, it is invariable
as a matter of law, both common and statutory,
that it is in the best interests of the patient to have
those wishes honored . .. " In re Guardianship of
L.W., 482 N.W.2d 60, 70 (Wis. 1992) (emphasis
added).

41. See generally Community Care Org. of Milwaukee
County v. Evelyn 0. (In re Evelyn 0.) and
Community Care Org. v. Milwaukee County (In
re Guardianship of Thyra K), 571 N.W.2d 700
(Wis. Ct. App. 1997). (These are companion
cases.)

42. See generally Alyeska Pipeline Srv. Co. v.
Wilderness Soc'y, 421 U.S. 240 (1975).

43. See, e.g., Argersinger v. Hamlin, 407 U.S. 25
(1972). Outside of the area of criminal prosecu-
tion, the constitutional right to public-funded
counsel turns on a balancing of competing private
and governmental interests. See, e.g., Lassiter v.
Dep't of Soc. Srvs., 452 U.S. 18 (1981) (termina-
tion of parental rights); Vitek v. Jones, 445 U.S.
480 (1980) (attorney or medical advocate required
for transfer to mental institution).

44. See Wis. STATS. SS 55.02, 55.04, 55.043(4)(f),
55.045, 55.05.

45. The doctrine of necessaries imposes, on a third
party with a duty to support another person, the
cost of goods or services deemed "necessary" that
were provided to the dependent. An example is
that a parent must pay, under the doctrine of nec-
essaries, for necessary goods and services provided
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to a minor child because the parent has a legal
duty to support the minor child.

46. See In re Evelyn 0., 571 N.W2d at 703.

47. Id. at 703-04.



Key Findings
 

1.  There is no agency or official in charge of the limited conservatorship system in California.  

2.  The Department of Developmental Services, Disability Rights California, and the State
Council on Developmental Disabilities do not monitor this system or advocate for reform in
general or intervene in individual cases where violations of rights are occurring.

3.  There are never any appeals in limited conservatorship cases, so errors and abuses by judges
and attorneys are not corrected by the normal appellate process.

4.  Court-appointed attorneys are routinely violating their ethical obligations of loyalty and
confidentiality to their clients, are surrendering rather than defending the rights of their clients,
and are not providing effective assistance of counsel as required by due process of law.

5.  Although the core function of a conservatorship proceeding is to assess whether an adult has
capacity to make decisions in seven areas of functioning, and despite a legislative mandate for
regional centers to makes these assessments and report the findings to the court, regional center
workers have no guidelines or training on how to make accurate capacity assessments.

6.  Judges, attorneys, and court investigators are not trained on their duties under the Americans
with Disabilities Act and it appears they are not providing equal access to justice to adults with
intellectual and developmental disabilities in limited conservatorship proceedings.

7.  The trainings of court-appointed attorneys and court investigators about their core functions
are seriously inadequate.  Whether judges who process limited conservatorship cases receive any
training on issues critical to the administration of justice involving people with intellectual and
developmental disabilities is not known.

8.  Letters requesting intervention by the State Bar of California, the Attorney General of
California, and the Department of Developmental Services have not been answered.

9.  Despite having convened a statewide Task Force in 2006 in response to complaints of
mistreatment of seniors in conservatorship proceedings, the Judicial Council has declined to
convene a similar Task Force on Limited Conservatorships to investigate the manner in which
cases involving people with intellectual and developmental disabilities are being processed.  

10.  Despite having constitutional authority to conduct surveys of the courts throughout the state,
and despite having been asked to conduct a survey of the practices of courts in limited
conservatorship proceedings in all 58 counties, the Judicial Council has no plans to do so.

11.  The Legislature has authority, by joint resolution, to convene a Task Force on Access to
Justice in Limited Conservatorships to assess the condition of the limited conservatorship system
and to direct the Bureau of State Audits to assist the Task Force by conducting a survey of the
county courts and by performing an audit of the practices of the Los Angeles Superior Court.
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I. Introduction

One of the most controversial issues in the ongoing debate about guardianship reform concerns the
role of the attorney for the defendant in adult guardianship cases. /1/ Reformers want to ensure that
the attorney serves as a zealous advocate for the defendant, and not as a guardian ad litem who
investigates for the court. Critics of the advocacy role may be unclear about what acting as an
advocate entails. Others object because they view guardianship as a parens patriae proceeding that
is in the best interest of the defendant, rather than an adversarial proceeding in which basic civil
rights are at stake. /2/ Unfortunately, in some courts guardianship proceedings are still pro forma,
and the petition is ratified with little regard for the defendant’s rights. Judges and attorneys in these
jurisdictions do not want any change in or clarification of guardianship law that would alter their
comfortable system for disposing of these cases.

This article addresses the role of the defendant’s attorney from an advocate’s perspective and why
such representation is important.

II. Due Process Requires Representation by an Advocate

It is difficult to understand the need for an attorney advocate in guardianship proceedings without
understanding the effect of guardianship on the potential ward. Guardianships are designed to assist
individuals who no longer are capable of caring for or making decisions for themselves. Despite the
seemingly benevolent nature of the guardianship system, the consequences of guardianship are very
harsh. Wards lose all rights to determine anything about their lives, and individual Fourteenth
Amendment /3/ considerations come into play. /4/ Guardianship deprives the ward of the liberty /5/
to make important decisions such as where to live, whether to marry, what clothing and necessities
to buy, and what friendships to keep. /6/ In one case illustrating the restrictive effect of
guardianship, a ward sought to remove the guardian and terminate the guardianship because of the
guardian’s unwillingness to allow him to live more independently and the restrictions she placed on
the ward’s visits with the woman he wanted to marry. /7/ Guardianship also deprives a ward of
property in that the ward loses control over money and property management, and perhaps even
control of how to dispose of assets after death.



Guardianship reform legislation limiting the authority of the guardian may not change the effect of
guardianship on the ward. /8/ For example, an Oklahoma law allows a person under a guardianship
or conservatorship to execute a will, provided that the will is subscribed and acknowledged in front
of a judge. /9/ However, in In re Estate of Goodwin, the law was used to invalidate a will even
though the testator was only under a temporary guardianship imposed by an emergency order. /10/

The effect of guardianship on the civil rights and liberties of a ward dramatizes the importance of
the guardianship proceeding. Several studies and reports issued in the late 1980s addressed
recommended better ways to protect the defendant in the guardianship process. /11/ According to
them, due process requires proper notice and hearing, the opportunity to confront and cross-
examine adverse witnesses, the mandate for a standard of proof, and the appointment of counsel.
/12/ The court must also find that no less restrictive alternatives to guardianship exist and must
tailor guardianship orders to maximize the ward’s autonomy. Finally, the courts must ensure the
effectiveness of guardianship services by training guardians and ordering increased supervision of
their activities. /13/

The right to be represented by counsel is foremost among the due process protections necessary to
ensure that guardianship proceedings do not needlessly infringe on the defendant’s rights. /14/
Without adequate counsel, defendants have no one to assist them through the legal process, to
explain their rights, and to advocate their interests. Effective counsel can ensure that proper
procedures are followed, that guardianship is imposed only if the plaintiff proves that such a drastic
measure is necessary, and that the guardianship is no more restrictive than warranted by the
particular defendant’s abilities and limitations. A guardian ad litem who acts as the eyes and ears of
the court generally will not cross-examine the plaintiff’s witnesses or ensure that the clear and
convincing evidence /15/ standard for establishment of a guardianship is met. The guardian ad
litem does not present an affirmative case for the defendant and, in fact, often serves as the primary
witness or evidence source against the defendant. /16/ In any other civil proceeding, an attorney
who undertook the role of a guardian ad litem, without another attorney advocating for the client,
would be breaching his or her duty to the client and to the court. /17/

III. The Attorney as Zealous Advocate

What does it mean to act as an advocate for the defendant and zealously represent the defendant’s
interests? Certainly the Model Rules of Professional Conduct set the minimum standard. Some state
legislatures and some courts have also tried to codify what a zealous advocate should do.

A. Model Rules of Professional Conduct

Traditional legal practice requires an attorney to advise a client about the available courses of
action and to pursue the one chosen by the client after a discussion of the merits of each. /18/ The
explanation of the proceedings and issues must be sufficient to allow the client to make informed
choices about the representation. /19/ Even if the option chosen by the client is not the option the
attorney would have chosen, the attorney is obligated under the rules of professional conduct to



advocate the client’s position on the client’s behalf. /20/ When an attorney represents a client with a
disability, Rule 1.14 requires the attorney to maintain a normal client-lawyer relationship with the
client "as far as reasonably possible. . . ." /21/ This includes the duty to abide by the client’s
decisions regarding the objectives of the representation and whether to accept an offer of
settlement. /22/

By definition, many defendants in guardianship proceedings may be considered clients with a
disability. Under Rule 1.14, the defendant’s attorney must maintain a traditional attorney-client
relationship with that defendant, including explaining the proceeding and options, abiding by the
client’s decision, and asserting the client’s position during the course of the proceeding. Thus, even
if an attorney thinks that guardianship would be in the client’s best interest, if the client opposes the
guardianship the attorney is obligated by the rules of professional conduct to defend against the
guardianship petition. Likewise, if the defendant expresses any opinion about the proceeding,
including the choice of guardian, the attorney is required to advocate that position before the court.
In other words, the rules require attorneys to approach representation of defendants in guardianship
proceedings as they would approach representation of any other client.

Attorneys who acts as a guardians ad litem and report their observations to the court assume a role
not described under Rule 1.14. The guardian ad litem often describes the nature of the guardianship
proceeding and its consequences to the defendant and listens to the defendant ’s concerns about the
proceeding. However, the guardian ad litem does not then follow the defendant’s decision
concerning the course of the representation and advocate that position. Instead, the guardian ad
litem continues the investigation and formulate a decision about the guardianship that the guardian
ad litem believes is in the defendant ’s best interest, even if it conflicts with the defendant’s
expressed position.

The guardian ad litem function runs afoul of another of the basic tenets of lawyering, that an
attorney maintain the client’s confidences. The Model Rules of Professional Conduct admonish
attorneys not to reveal information gathered from representation of a client without the client ’s
consent. /23/ When attorneys acting as guardians ad litem report to the court, they relate elements
of conversations with the defendant and others, as well as their own observations about the
defendant’s ability to manage finances or personal affairs. This information is relayed to the court
without the client ’s consent -- indeed, sometimes over the client ’s objections -- and often forms
the basis for the appointment of a guardian.

The Model Rules of Professional Conduct create exceptions to the general rule of confidentiality.
An attorney may disclose information when it is necessary to advance the client’s case; when
disclosure may prevent commission of a crime likely to result in death, substantial bodily harm, or
substantial injury to property; or when disclosure aids in the defense of a lawsuit or grievance
against the attorney. /24/ None of these exceptions is applicable to a guardianship proceeding. /25/

Scholars admonish that the Model Rules of Professional Conduct require attorneys to pursue a
course of traditional lawyering tailored to the client’s decision-making capacity. The rules do not
allow attorneys to "assume the role of 'de facto guardian’ to act against the client’s expressed
wishes or instructions." /26/ Attorneys are obligated to maintain, as nearly as possible, a traditional
attorney-client relationship and to preserve their clients’ confidences. An attorney asked to disclose



confidential information about a client or the client’s situation owes that client a duty of
confidentiality and may not disclose the client’s confidences without the client’s consent. /27/

B. State Statutes

While most state guardianship statutes make no mention of the attorney’s role, a number of states
have amended their codes to give attorneys some guidance in guardianship proceedings. Vermont,
for example, follows the Model Rules of Professional Conduct and requires the appointment of
counsel, who must receive copies of the petition and all relevant documents, consult with the
defendant prior to the hearing, and explain to the defendant the meaning of the proceedings. /28/
Alaska specifically requires attorneys "to represent the ward or respondent zealously" and to follow
the decisions of the defendant concerning the defendant ’s interests. /29/ The District of Columbia
also requires the appointment of an attorney to "represent zealously the individual’s legitimate
interests." /30/

The distinction between the role of the attorney and the role of the guardian ad litem is clearest in
Washington State. There a defendant has the right to be represented by counsel at any stage in a
guardianship proceeding. Counsel is directed to act as an advocate for the client and not to
substitute counsel’s own judgment for that of the client concerning what may be in the client’s best
interests. The guardian ad litem, on the other hand, is directed to promote the defendant’s best
interest, rather than the defendant’s expressed preferences. /31/

Both Alaska and West Virginia set out in their statutes activities the attorney as zealous advocate
must undertake. In Alaska, the attorney must meet with and interview the defendant before the
hearing and explain the nature and the effect of the guardianship proceeding. The attorney must
also present evidence, testimony, and arguments that protect the defendant’s rights and interests.
/32/ In other words, Alaska has codified in its guardianship statute that the attorney is to assume the
traditional role of a lawyer. West Virginia, taking a cue from Alaska, delineated carefully and
explicitly in its recently enacted legislation the job of the attorney for the defendant. The statute
first sets out the "major areas of concern" or issues upon which legal counsel should focus
attention. These are (1) whether the guardianship is necessary; (2) limitations to be placed on the
powers of the guardian; (3) if a guardian is needed, whether the recommended guardian is the
person with the greatest interest in the individual; (4) whether the bond, if necessary, is adequate;
and (5) if needed, the appropriateness of the placement for the individual. /33/ The statute then sets
out 20 activities that counsel may perform in pursuing the major areas of concern. It appears that
West Virginia legislators decided to avoid uncertainty about the role of the attorney for the
defendant by codifying both the issues that might arise in a guardianship proceeding and any
function that general good lawyering would require of the advocate.

C. Case Law

In the 1980s, the few reported decisions that discussed the role of the attorney in guardianship
proceedings generally did so in the context of other issues. Missouri courts were in the forefront of
the discussion. In a case concerning waiver by counsel of a defendant’s rights to be present at the



hearing and to a jury trial, the Missouri Supreme Court stated that appointed counsel must act as an
advocate for the individual to protect the individual from an erroneous deprivation of rights and to
prevent the right to counsel from becoming a "mere formality." /34/ If the defendant understands
the right being waived, then the attorney must follow the defendant ’s wishes, even if the attorney
disagrees with the defendant ’s decision. If the defendant cannot direct the attorney, counsel may
make decisions that "safeguard and advance the interests of the client." /35/

More recently, the Washington Court of Appeals reversed an order authorizing the parents of a
minor who lacked capacity to consent to her sterilization. /36/ The guardian ad litem had acted as
an investigator and reported her findings to the court. She had waived her client’s presence at the
hearing and did not cross-examine adverse witnesses. The court determined that the fundamental
right at issue, the defendant’s right to procreate, coupled with the guardian ad litem’s failure to take
an adversarial position, warranted the appointment of independent counsel for the minor. /37/

The New Jersey Supreme Court, in one of the most recent cases to discuss the role of the attorney
for the defendant, /38/ distinguished the role of the attorney from the role of the guardian ad litem
and set forth standards for the attorney as advocate to follow. Noting that the situation of an
attorney representing a defendant subject to a guardianship petition is analogous to the situation of
an attorney representing a minor, the court found that

[t]he role of the representative attorney is entirely different from that of a guardian
ad litem. The representative attorney is a zealous advocate for the wishes of the
client. The guardian ad litem evaluates for himself or herself what is in the best
interests of his or her client-ward and then represent[s] the client-ward in accordance
with that judgment. /39/

The court noted that the representative attorney and the guardian ad litem may take different
positions, the former advocating the client’s preferences and the latter advocating a different
position that is in the client’s best interests. While the former uses advocacy techniques
traditionally used by an attorney, the latter "may merely file a report with the court. . . ." /40/

The case is particularly relevant because, at the time of the decision, neither the statute nor the New
Jersey Rules of Civil Procedure delineated the functions of the attorney as zealous advocate. The
supreme court therefore reminded attorneys that a declaration of incapacity does not deprive
someone of the right to make decisions and that it is the primary duty of the attorney to protect the
person’s rights, including the right to make decisions. The attorney is obligated to advocate any
decision made by the client but may in limited circumstances inform the court of the possible need
for a guardian ad litem. The court concluded that it intended to respect everyone’s right of self-
determination and that it is the function of the court to protect the best interests of those who cannot
exercise their right. /41/

D. The Americans with Disabilities Act

The passage of the Americans with Disabilities Act (ADA) adds a new wrinkle to discussion of the
role of the defendant’s attorney in guardianship proceedings. /42/ The ADA prohibits attorneys,



along with other businesses open to the public, /43/ from discriminating against persons on the
basis of their disabilities. /44/ The ADA goes beyond requiring attorneys (or the courthouse) to
equip their places of business so that persons with disabilities have physical access to them. The
attorney’s service and the activities conducted by the court must also be accessible. /45/ The
attorney must make reasonable modifications to the service to allow the person with disabilities to
take advantage of it, as long as the modifications do not fundamentally alter the nature of the
attorney’s service or cause an undue burden on the attorney.

What the ADA really requires of the attorney, then, is compliance with Rule 1.14 of the Model
Rules of Professional Responsibility. The attorney must undertake every effort to maintain a
normal attorney-client relationship with the defendant, despite the defendant ’s actual or perceived
disabilities. This includes modifying general office practices -- for example, simplifying forms and
legal descriptions, arranging appointments at times and in places that allow the defendant to
participate most fully -- to assure the defendant of the same opportunity to receive the same kinds
of lawyering services that people without disabilities receive.

By extending the prohibition against discrimination to people with disabilities, the ADA reversed a
public philosophy that required only protection and isolation of people with disabilities. The ADA
protects and empowers people with disabilities in all aspects of their lives: work, recreation, tasks
essential for daily living, and interactions with businesses open to the public and with state and
local government. /46/ In a way, the ADA’s purpose of empowerment runs counter to the parens
patriae philosophy of guardianship, which is meant to protect those thought too incapacitated to
protect themselves. The role of the attorney as advocate is more closely aligned with the purpose of
the ADA. The attorney promotes empowerment by advocating self-determination for the defendant.
The guardian ad litem function is founded more on the notion of parens patriae, the right of the
state to protect the welfare and best interests of its citizens, since the guardian ad litem decides
what is in the individual’s best interest
s. As the ADA changes the notion of how people with disabilities are dealt with by society as a
whole, it should also change the way guardianships are viewed and the way in which attorneys for
the defendant represent their clients. /47/

E. Practical Considerations

Those who oppose an advocacy role for the defendant’s attorney cite examples of unnecessary and
protracted litigation that increases costs for all parties and that results in the imposition of a
guardianship anyway. Or they express fears that an advocacy role will cause a vulnerable adult to
be left unprotected. While those concerns are very grave, the legal system has other mechanisms
for addressing them. Courts have authority to impose sanctions on lawyers who abuse the legal
process by filing unnecessary and frivolous lawsuits and motions. If a vulnerable adult is left
unprotected, this may mean that the plaintiff did not do a good enough job proving the need for
guardianship. An advocacy role for defense counsel may lead to improved lawyering for all parties.

The New Jersey Supreme Court likened the role of the defendant’s attorney to the role of an
attorney representing any other client. While the attorney is required to advocate the client’s
decision, the attorney is not required to advocate decisions that are patently absurd. The court also



noted that if capacity is not contested, the defendant may want to raise other issues, such as the
choice of guardian or the client’s place of residence. /48/ In the context of other civil litigation, an
attorney will not accept a case when there is no cause of action or seek a remedy that is unavailable
in a particular claim, despite the client’s desire that the attorney do so. And an attorney and client
might concede liability in a contract or tort case but contest zealously the amount of damages or
other remedy requested. In advocating the defendant’s position in a guardianship proceeding, the
attorney, as in other litigation, will act within the bounds of the rules of professional responsibility.

Acting as a zealous advocate in the guardianship contest involves the steps that an attorney
ordinarily takes in preparing for litigation. That the West Virginia legislature felt obligated to
delineate them in the state’s new guardianship law is evidence of how frequently attorneys do not
prepare guardianship cases in the same manner as they prepare other civil cases. On a bleaker note,
the legislature might have been concerned that, without a codification of the attorney’s
responsibility, attorneys would not represent guardianship clients any better. The attorney
representing the defendant should, at a minimum, do the following.

Meet with the client. The attorney must conduct personal interviews with the defendant and explain
in a manner understandable to the client the nature of the guardianship proceedings and their
consequences. This includes advising the defendant of the attorney’s appointment to represent the
defendant’s interests, explaining what is meant by the guardianship proceeding, and explaining the
consequences of the particular intervention sought. The attorney is obligated to discuss court
procedures, including the defendant’s right to be present at the hearing and to testify, the possibility
of a jury trial, and any potential witnesses. The attorney is also obligated to seek out the client’s
position. The attorney and defendant should consider any necessary modifications of court
procedures to allow the defendant to participate more fully in the proceeding. /49/

The attorney should elicit the defendant’s perception of the circumstances that led to the proceeding
and determine, if possible, the client’s wishes. If the defendant can communicate in any way, the
attorney’s obligation is to advocate the defendant’s wishes, whether or not the attorney thinks they
are in the defendant’s best interests. It is important to remember that being a zealous advocate does
not mean the attorney must contest the guardianship if the defendant does not choose to do so. /50/
The defendant may be concerned only with one of the other major issues identified by the West
Virginia legislature, such as limiting the power of the guardian, having a certain friend or relative
appointed guardian, or residing (or more likely not residing) in a particular environment. /51/ Some
defendants are anxious about smaller details. They may want to make sure that their friends will
still be able to visit, that they are not placed in one special nursing facility, or that they can still
have their daily candy bar or glass of beer in the nursing facility in which they will be placed.

Use techniques to improve communications when interviewing the defendant. The attorney should
meet with the defendant face to face and be cognizant of potential communication problems, such
as language barriers, hearing impairments (not all hearing-impaired individuals use sign language
or even the same sign language), or aphasia (partial or total loss of the ability to articulate ideas in
any form). The environment of the meeting place also may cause sensory problems associated with
the defendant’s specific disability. Light, noise, print size of legal documents, and other distractions
may affect the defendant’s ability to understand and discuss the issues. If communication barriers



are present, the attorney should have auxiliary aides during any interview and during all judicial
proceedings. /52/

The time of day may affect the defendant’s ability to participate effectively at interviews,
depositions, and hearings. The attorney should consider whether the client does better in the
morning or afternoon, or before or after meals. Location of the interview is also important. Even if
the attorney’s office is accessible, a defendant may be homebound or more comfortable at home.
Interviews may have to be scheduled around a nursing facility’s visiting hours, though exceptions
should be made if the defendant is not alert during these times. Discussions with the defendant are
private; communications with defendants in guardianship proceedings are subject to the same
respect and confidentiality given to communications with clients in other types of cases.

Prepare for representation. The attorney should secure and present evidence, testimony, and other
arguments to promote the defendant’s position and to protect the defendant’s rights. Advocacy for
the defendant entails the use of traditional lawyering techniques, such as pretrial motions,
discovery, stipulations, judicial notice, and evidentiary objections. In the guardianship context,
advocacy also involves investigation of possible, less restrictive alternatives to guardianship, /53/
including powers of attorney and advance directives, representative payees, /54/ trusts, and social
services. The results of the prehearing investigation may determine the availability of less intrusive
assistance and could lead to a negotiated settlement or to dismissal of the case.

As with other civil cases, the attorney should review the file and other relevant information and
interview interested persons, neighbors, friends, social workers, and others who may have contact
with the defendant. Reviewing medical records may not yield sufficient information, however, and
doctors’ certificates should not be considered prima facie evidence of disability. Doctors who
prepared the medical certificates should be interviewed to determine the extent of their personal
knowledge about the defendant and their overall expertise with the kinds of conditions the
defendant is alleged to have. When evaluating medical evidence, care should be taken to find out
what medications the defendant is taking and to explore the possibility that drug interactions are
causing confusion. The attorney may want to obtain independent medical reports.

At the hearing, the attorney should cross-examine all witnesses, especially medical experts.
Familiarity with diagnostic techniques and symptoms of common psychological disorders helps in
questioning medical personnel. Another potential line of questioning involves whether results of
psychological tests administered to defendants are reflective of dementia or of educational and
cultural biases, and whether such defendants had any necessary auxiliary aides to enable them to
communicate responses to the tests effectively. /55/ Social workers or other investigators may be
questioned about whether they investigated all less-restrictive alternatives to guardianship. When
appropriate, family members, friends, and other plaintiffs should be questioned about motivations,
including pecuniary gain or conflicts of interest, for filing the guardianship petition.

IV. Conclusion

In many ways, the functions performed by the attorney as advocate are similar to the functions
performed by the guardian ad litem. Both are supposed to meet with and interview the defendant



before the hearing and explain the nature and effect of the guardianship proceeding. Both should
also interview potential witnesses, review evidence, and otherwise investigate the facts of the case.
However, the advocate treats the defendant as a client, while the guardian ad litem treats the
defendant as another witness in the investigation. The advocate uses the information gathered to
develop a strategy of the case, present evidence, testimony, and arguments that protect the
defendant’s rights and interests. The guardian ad litem uses the same information to formulate an
opinion about what should be done in the case and delivers that opinion to the court. It should not
be very difficult, therefore, for an attorney who has been acting as a guardian ad litem to assume
the responsibilities of an advocate in order to protect
 the rights of the defendant.

Most important, no one in the array of individuals involved in a guardianship proceeding other than
the defendant’s attorney will promote the defendant’s views. Without an attorney representing the
defendant, an entire proceeding concerning the future of the defendant will be conducted with little
or no input from the person most affected by the proceeding. It is the job of the other parties to the
proceeding -- the plaintiff, the examining doctor, the social workers -- to explain why the
guardianship is needed. Ultimately, after listening to the arguments from the plaintiff and the
defendant, it is for the court to determine what is in the defendant’s best interests. /56/
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• Developing coordination between the courts that appoint guardians and the
Social Security representative payment system36 to ensure appropriate services
and enhance monitoring and training;

• Exchanging key data elements among courts, adult protective services and care
providers to strengthen performance measurement;  and

• Creating information technology and case management systems to track
guardianship cases and flag potential abuses.

Information about these activities is available from studies that have been conducted, or
from courts that have implemented best practices.  A valuable resource is NCSC’s
Center for Elders and the Courts at www.eldersandcourts.org.  As the task forces
consider their agendas and work plans, they may also want to review practices states
have successfully implemented.  As discussed below, if federal funding is allocated for
the creation of a national guardianship court improvement program, the statewide
guardianship task forces and their activities would be subsumed into that program.
However, because of the uncertainty of funding for such a national program and the
urgent need to address court guardianship issues, each state is strongly encouraged to
establish a task force.

2. Provision of Technical Assistance

The NCSC should be the lead provider of technical assistance in matters related to the
implementation of recommendations contained in this white paper.  Working with other
organizations, such as the National Guardianship Association and the American Bar
Association, as appropriate, the NCSC, through its Center for Elders and the Courts
(CEC), should seek funding aimed at improving the collection and reporting of data, the
use of technology, judicial and court staff training, and state task force assistance.
Given the work of its Center for Elders and the Courts, the NCSC is in a unique position
to ensure that states receive the most current and relevant information about
guardianship programs and best practices, and also to provide consulting services to
task forces seeking assistance with their initiatives.  The NCSC should also develop
national performance measures for guardianship cases.  Its Courtools—with
modifications for the guardianship process—can serve as a foundation for performance
measures.

3. Appointment of Counsel

Courts should ensure that the person with alleged diminished capacity has counsel
appointed in every case to advocate on his or her behalf and safeguard the individual’s
rights.37  Appointed counsel should be trained to explain the consequences of
guardianship in a manner the person can understand; ensure there is no less restrictive
alternative to guardianship which will provide the desired protection; ensure due
process is followed; ensure the petitioner proves the allegations in the petition to the
standard required in the jurisdiction; confirm the proposed guardian is qualified to serve;

http://www.eldersandcourts.org.
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and ensure the order is drafted to afford the person with diminished capacity maximum
autonomy.38

B.  National Actions

1.  Support National Data Collection Efforts

Our nation urgently needs reliable data on adult guardianships.  Accurate and timely
data is required to (1) shape guardianship policy, practice, training and education—and
obtain the resources for system improvements;  (2) determine effective case processing
and monitoring of guardians by the courts; (3) gauge the extent of abuse by guardians
and the extent to which guardians protect individuals from abuse; and (4) determine
current and future resource needs.  As set forth in the 2007 Smith/Kohl report,
Guardianship for the Elderly: Protecting the Rights and Welfare of Seniors with
Reduced Capacity, there are two complementary approaches that Congress could take
to enhance the collection of data on adult guardianship:

a. The federal government should authorize and fund a National Guardianship
Study, such as that already proposed by the National Center for State
Courts (NCSC).  The survey would document the number of guardianships,
identify current practices and innovative programs, and provide the basis for the
development of court improvement efforts.  Results from the survey would inform
policymakers, courts, and key stakeholders in current and future needs for
guardianship resources, as well as changes in laws, policies and practices.
Congress could direct and provide funding for the Department of Health and
Human Services (DHHS) Administration on Aging, the Department of Justice
Bureau of Justice Statistics, or the State Justice Institute to authorize a survey
that will provide an accurate estimate of the number of adults under guardianship
in the United States and document current court practices.

The survey should be guided by an advisory board of national experts and key
stakeholder organizations, including members of the National Guardianship
Network and include the following components:
• A representative sample of courts for which data can be extrapolated to

produce a national estimate.
• File reviews that will document background information, key events, the

nature of the guardianship, court processes, and timeliness.
• The collection of the number of guardianships, with extrapolation to the

national population, to produce a scientifically-sound estimate of current adult
guardianship cases in the United States.

• Measures of well-being, if feasible, with a particular focus on cases that
involve abuse, neglect or exploitation.

b. The federal government should support the development of local data
systems.  State and local courts require assistance in the design and
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