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guardianships, three children in juvenile court dependency or delinquency proceedings, or
three children in custody proceedings under the Family Code; or

(B) At the time of appointment, must be qualified:

(i) For appointments to represent children in juvenile dependency proceedings under rule

5.660 and the court's local rules governing court-appointed juvenile court dependency
counsel; or

(ii) For appointments to represent children in custody proceedings under the Family Code
under rule 5.242, including the alternative experience requirements of rule 5.242(g).

(C) Except as provided in (f)(2), counsel qualified for appointments in guardianships under (B)

must satisfy the continuing education requirements of this rule in addition to the education
or training requirements of the rules mentioned in (B).

(2) Appointments to represent conservatees or proposed conservatees

For an appointment to represent a conservatee or a proposed conservatee, within the five years

immediately before the date of first availability for appointment after January 1, 2008, counsel in
private practice must have:

(A) Represented at least three conservatees or proposed conservatees in either probate or LPS
conservatorships; or

(B) Completed any three of the following five tasks:

(i) Represented petitioners for the appointment of a conservator at commencement of
three probate conservatorship proceedings, from initial contact with the petitioner
through the hearing and issuance of Letters of Conservatorship;

(i) Represented a petitioner, a conservatee or a proposed conservatee, or an interested
third party in two contested probate or LPS conservatorship matters. A contested

matter that qualifies under this item and also qualifies under (i) may be applied toward
satisfaction of both items;

(iii) Represented a party for whom the court could appoint legal counsel in a total of three

matters described in Probate Code sections 1470, 1471, 1954, 2356.5, 2357, 2620.2,
3140, or 3205;

(iv) Represented fiduciaries in three separate cases for settlement of a court-filed account
and report, through filing, hearing, and settlement, in any combination of probate

conservatorships or guardianships, decedent's estates, or trust proceedings under
division 9 of the Probate Code; or

(v) Prepared five wills or trusts, five durable powers of attorney for health care, and five
durable powers of attorney for asset management.

(3) Except as provided in (e)(2), private counsel qualified under (1) or (2) must also be covered by

professional liability insurance satisfactory to the court in the amount of at least $100,000 per
claim and $300,000 per year.

(Subd (b) amended effective January 1, 2011; previously amended effective January 1, 2009.)

(c) Qualifications of deputy public defenders performing legal services on court appointments of
the public defender



(1) Except as provided in this rule, beginning on January 1, 2008, each county deputy public
defender with direct responsibility for the performance of legal services in a particular case on
the appointment of the county public defender under Probate Code sections 1470 or 1471 must
be an active member of the State Bar of California for at least three years immediately before
the date of appointment; and either

(A) Satisfy the experience requirements for private counsel in (b)(1) for appointments in
guardianships or (b)(2) for appointments in conservatorships; or

(B) Haye a minimum of three years’ experience representing minors in juvenile dependency or
delinquency proceedings or patients in postcertification judicial proceedings or
conservatorships under the LPS Act.

(2) A deputy public defender qualified under (1) must also be covered by professional liability
insurance satisfactory to the court in the amount of at least $100,000 per claim and $300,000
per year, or be covered for professional liability at an equivalent level by a self-insurance
program for the professional employees of his or her county.

(3) A deputy public defender who is not qualified under this rule may periodically substitute for a
qualified deputy public defender with direct responsibility for the performance of legal services in
a particular case. In that event, the county public defender or his or her designee, who may be
the qualified supervisor, must certify to the court that the substitute deputy is working under the
direct supervision of a deputy public defender who is qualified under this rule.

(d) Transitional provisions on qualifications

(1) Counsel appointed before January 1, 2008, may continue to represent their clients through
March 2008, whether or not they are qualified under (b) or (c). After March 2008, through
conclusion of these matters, the court may retain or replace appointed counsel who are not
qualified under (b) or (c) or may appoint qualified co-counsel to assist them.

(2) In January, February, and March 2008, the court may appoint counsel in new matters who have
not filed the certification of qualifications required under (h) at the time of appointment but must
replace counsel appointed under this paragraph who have not filed the certificate before April 1,
2008.

(e) Exemption for small courts

(1) Except as provided in (2) and (3), the qualifications required under (b) or (c) may be waived by
a court with four or fewer authorized judges if it cannot find qualified counsel or for other
grounds of hardship.

(2) A court described in (1) may, without a waiver, appoint counsel in private practice who do not
satisfy the insurance requirements of (b)(3) if counsel demonstrate to the court that they are
adequately self-insured.

(3) A court may not waive or disregard the self-insurance requirements of (c)(2) applicable to deputy
public defenders.

(4) A court waiving the qualifications required under (b) or (c) must make express written findings
showing the circumstances supporting the waiver and disclosing all alternatives considered,
including appointment of qualified counsel from adjacent counties and other alternatives not
selected.

(Subd (e) amended effective January 1, 2009.)

(f) Continuing education of appointed counsel



(1) Except as provided in (2), beginning on January 1, 2008, counsel appointed by the court must
complete three hours of education each calendar year that qualifies for Minimum Continuing
Legal Education credit for State Bar-certified specialists in estate planning, trust, and probate
law.

(2) Counsel qualified to represent minors in guardianships under (b)(1)(B) and who are appointed to
represent minors in guardianships of the person only may satisfy the continuing education
requirements of this rule by satisfying the annual education and training required under rule
5.242(d) or the continuing education required under rule 5.660(d)(3).

(Subd (f) amended effective January 1, 2011, previously amended effective January 1, 2009.)
(g) Additional court-imposed qualifications, education, and other requirements

The qualifications in (b) and (c) and the continuing education requirement in (f) are minimums. A court
may establish higher qualification or continuing education requirements, including insurance
requirements; require initial education or training; and impose other requirements, including an
application by private counsel.

(h) Initial certification of qualifications; annual post-qualification reports and certifications

(1) Each counsel appointed or eligible for appointment by the court before January 1, 2008,
including deputy public defenders, must certify to the court in writing before April 1, 2008, that he
or she satisfies the qualifications under (b) or (c) to be eligible for a new appointment on or after
that date.

(2) After March 2008, each counsel must certify to the court that he or she is qualified under (b) or
(c) before becoming eligible for an appointment under this rule.

(3) Each counsel appointed or eligible for appointment by the court under this rule must immediately
advise the court of the imposition of any State Bar discipline.

(4) Beginning in 2009, each appointed counsel must certify to the court before the end of March of
each year that:

(A) His or her history of State Bar discipline and professional liability insurance coverage or, if
appointed by a court with four or fewer authorized judges under (e)(2), the adequacy of his
or her self-insurance, either has or has not changed since the date of his or her qualification
certification or last annual certification; and

(B) He or she has completed the continuing education required for the preceding calendar year.

(5) Annual certifications required under this subdivision showing changes in State Bar disciplinary
history, professional liability insurance coverage, or adequacy of self-insurance must include
descriptions of the changes.

(6) Certifications required under this subdivision must be submitted to the court but are not to be
filed or lodged in a case file.

(Subd (h) amended effective January 1, 2009.)
(i) Reporting

The AOC may require courts to report appointed counsel's qualifications and completion of continuing
education required by this rule to ensure compliance with Probate Code section 1456.

Rule 7.1101 amended effective January 1, 2011, adopted effective January 1, 2008; previously amended
effective January 1, 2009.



CONFIDENTIAL—FOR COURT USE ONLY GC-010

SUPERIOR COURT OF CALIFORNIA, (Do not file ot tadge in case
COUNTY OF

STREET ADDRESS:

MAILING ADDRESS:
CITY AND ZIP CODE:

CERTIFYING ATTORNEY State Bar No.:
(Name):

CERTIFICATION OF ATTORNEY CONCERNING QUALIFICATIONS FOR COURT APPOINTMENT IN
[_] CONSERVATORSHIPS [__] GUARDIANSHIPS

NOTICE TO ATTORNEYS:

1. If you were appointed by the court in a conservatorship or guardianship matter that is pending on April 1, 2008, or if you are a
deputy public defender with direct responsibility for the performance of legal services on the appointment of a county's public
defender in such a matter, you must certify on or before that date that you are qualified for the appointment under rule 7.1101(b) or
7.1101(c) of the California Rules of Court.

2. On or after April 1, 2008, you must certify to the court that you are qualified under rule 7.1101(b) or 7.1101(c) before you may be
appointed by the court, or may be placed in direct responsibility for the performance of legal services on appointment of a county's
public defender, in a conservatorship or guardianship matter.

3. Under certain circumstances, courts with four or fewer authorized judges may waive the qualifications for appointed counsel under
rule 7.1101. Such courts may also, without an express waiver, appoint private counsel who are not insured if counsel demonstrate
that they are adequately self-insured. (See rule 7.1101(e).)

| certify as follows (check all boxes that apply):

1. 1 was admitted to the State Bar of California on (date): . | am currently an active member.
2. My contact information is as follows:
a. Firm or employer name:

b. Address:

c. Telephone number: d. Fax number:

e. E-mail address:

3. [Jtaman attorney in private practice.
a. As of the date of this certification, | have had no discipline imposed by the State Bar of California within the 12-month
period immediately preceding that date. (/nitial here):

b. [_] 1am qualified to accept appointments by the court to represent minors in probate guardianships under Probate
Code section 1470 under rule 7.1101(b)(1) of the California Rules of Court, in that:

(1) ] Within the five years immediately before the date of this certificate, | have represented at least three
wards or proposed wards in probate guardianships, three children in juvenile court dependency or
delinquency proceedings, or three children in child custody proceedings under the Family Code; or

(2) 1 1am qualified for appointment to represent children in juvenile dependency proceedings under local
court rules required by rule 5.660 of the California Rules of Court; or

(3) L] 1am qualified for appointment to represent children in custody proceedings under the Family Code
under rule 5.242 of the California Rules of Court.
Page 10f4
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CONFIDENTIAL—FOR COURT USE ONLY GC-010

CERTIFICATION OF ATTORNEY (Name):
CONCERNING QUALIFICATIONS FOR APPOINTMENT IN [ ] CONSERVATORSHIPS [ _| GUARDIANSHIPS

3.(cont) c. (] 1am qualified to accept appointments by the court to represent conservatees or proposed conservatees under
Probate Code sections 1470 or 1471 under rule 7.1101(b)(2) of the California Rules of Court, in that, within the
five years immediately before the date of this certificate:

(1) ] 1 have represented at least three conservatees or proposed conservatees in probate or
Lanterman-Petris-Short Act conservatorship proceedings; or

2 [ 1have completed at least three of the following five tasks:

(A) (] Represented probate conservatorship petitioners at commencement of three probate
conservatorship proceedings, from initial contact with the petitioner through the appointment
hearing and issuance of Letters of Conservatorship;

(8) (] Represented a petitioner, a conservatee or a proposed conservatee, or an interested third party, in
two contested probate or Lanterman-Petris-Short Act conservatorship matters (a contested matter
that qualifies under items (A) and (B) may be applied to both items);

(C) ] Represented a party for whom a court could appoint counsel in a total of three matters under
Probate Code sections 1470, 1471, 1954, 2356.5, 2357, 2620.2, 3140, or 3205;

o) Represented fiduciaries in three cases for settlement of a court-filed account and report, through
filing, hearing, and settiement, in any combination of probate conservatorships or guardianships,
decedents' estates, or trust proceedings under division 9 of the Probate Code; or

(€) (] Prepared five wills or trusts, five durable powers of attorney for health care, and five durable
powers of attorney for asset management.

d. (Choose item d(1) or d(2). If you check item d(2) and are otherwise qualified under items 3a—c, you do not also need to
complete item 5.)

(1) 1 1am covered by professional liability insurance in the amount of at least $100,000 per claim and
$300,000 per year. My insurer is (specify):

(2) [ 1 wish to be considered for appointment by a court with four or fewer authorized judges. | am not
covered by professional liability insurance in at least the minimum amounts stated in (1), but | believe
that | would be adequately self-insured against any damage claim arising from my representation of
any person on appointment of the court under Probate Code sections 1470-1472 and rule 7.1101.
Facts supporting my belief are specified in Attachment 3d(2).

e. |will, if requested, provide the case names and numbers, courts, and parties | represented in the court proceedings
identified above and, if item 3c(2)(E) is checked, redacted copies of the estate planning documents prepared.

4. [] 1am adeputy public defender of (name of county):

a. (] 1wouldbe directly responsible for performing legal services for minors in probate guardianships on the
appointment of my county's public defender under Probate Code section 1470. | certify that | am qualified to
perform those services under rule 7.1101(c)(1) of the California Rules of Court, in that:

m 1 satisfy the experience requirements for attorneys in private practice for appointment to represent
minors in probate guardianships identified in item 3b above, as shown by the boxes checked in that
item (check the box for item 3b above and as many of the boxes for items 3b(1), 3b(2), or 3b(3) as
apply to you, but do not check the box for item 3); or

(2) ] I have at least three years' experience representing minors in juvenile dependency or delinquency
proceedings or patients, proposed conservatees, or conservatees in postcertification judicial
proceedings or conservatorships under the Lanterman-Petris-Short Act.

b. ] 1would be directiy responsible for performing legal services for conservatees or proposed conservatees in probate
conservatorships on the appointment of my county's public defender under Probate Code sections 1470 and
1471. | certify that | am qualified to perform those services under rule 7.1101(c)(1) of the California Rules of Court,
in that:

GC-010 [Rev. January 1.2009)  CERTIFICATION OF ATTORNEY CONCERNING QUALIFICATIONS FOR COURT Page 204
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CONFIDENTIAL—FOR COURT USE ONLY GC-010

CERTIFICATION OF ATTORNEY (Name):
CONCERNING QUALIFICATIONS FOR APPOINTMENT IN [___| CONSERVATORSHIPS ] GUARDIANSHIPS

4. (cont) b. (1) (] |satisfy the experience requirements for attorneys in private practice for appointment to represent
conservatees or proposed conservatees in probate conservatorships identified in item 3c above, as
shown by the boxes checked in that item (check the box for item 3c above and as many of the boxes
for items 3c(1) and 3c(2)(A)—(E) as apply to you, but do not check the box for item 3); or

2) L1 Ihave at least three years' experience representing minors in juvenile dependency or delinquency
proceedings or patients, proposed conservatees, or conservatees in postcertification judicial
proceedings or conservatorships under the Lanterman-Petris-Short Act.

c. | am covered by professional liability insurance in the amount of at least $100,000 per claim and $300,000 per year or at
an equivalent level by a self-insurance program for the professional employees of my county. My insurer or
self-insurance program is (specify):

d. Iwill, if requested, provide the case names and numbers, courts, and parties | represented in the court proceedings
identified in item 3 above, if any, and, if item 3¢(2)(E) is checked, redacted copies of the estate planning documents
prepared.

5. [__] (Complete this item if you do not qualify for appointment under items 3 or 4 above but wish to be considered for an
appointment in a conservatorship or guardianship by a court with four or fewer authorized judges under rule 7.1101(e) of the

California Rules of Court. If you qualify for appointment under items 3a—c but are not covered by professional liability

insurance in the minimum amounts specified in item 3d(1), do not complete this item but complete item 3d(2).)

a. | wish to be considered by the court for appointment as legal counselin [__] conservatorships [__] guardianships
on a waiver under rule 7.1101(e) of the California Rules of Court.
b. L_1 1am an attorney in private practice.
(1) Facts supporting my appointment are stated in attachment 5 to this certification. | certify that the facts stated
are true and correct.
(2 ] !am covered by professional liability insurance in the amount of at least $100,000 per claim and
$300,000 per year. My insurer is (specify):

(3) (] 1am not covered by professional liability insurance in at least the minimum amounts stated in (2), but
| believe that | would be adequately self-insured against any damage claim arising from my
representation of any person on appointment of the court under Probate Code sections 1470-1472
and rule 7.1101. Facts supporting my belief are specified in Attachment 5b(3).

c. (1 1am a deputy public defender who would be responsible for performing legal services on the appointment of my
county's public defender.

(1) Facts supporting my appointment are stated in attachment 5 to this certification. | certify that the facts stated

are true and correct.

(2) |am covered by professional liability insurance in the amount of at least $100,000 per claim and

$300,000 per year or at an equivalent level by a self-insurance program for the professional employees of my
county. My insurer or self-insurance program is (specify):

6.[__] Additional information required by the court [__] is provided in attachment6. [__] is submitted separately with this
certification. [__] is as follows:

Additional space provided and signature required on next page.

GC-010 [Rev. January 1.2009] CERTIFICATION OF ATTORNEY CONCERNING QUALIFICATIONS FOR COURT Page 3 of 4
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CONFIDENTIAL—FOR COURT USE ONLY GC-010

CERTIFICATION OF ATTORNEY (Name):
CONCERNING QUALIFICATIONS FOR APPOINTMENT IN [__| CONSERVATORSHIPS (] GuaRrDIANSHIPS

6. (cont.) Additional information required by the court :

| certify that the foregoing, including statements made in all attachments and other documents submitted with this certification, is true
and correct.

Dated:

(TYPE OR PRINT NAME OF CERTIFYING ATTORNEY ) (SIGNATURE)

GC-010 [Rev. January 1, 2009] CERTIFICATION OF ATTORNEY CONCERNING QUALIFICATIONS FOR COURT Page 4 of 4
APPOINTMENT IN CONSERVATORSHIPS OR GUARDIANSHIPS
(Probate—Guardianships and Conservatorships)



CONFIDENTIAL—FOR COURT USE ONLY GC-011
SUPERIOR COURT OF CALIFORNIA, (Do not file or lodge in case file)
COUNTY OF

STREET ADDRESS:

MAILING ADDRESS:
CITY AND ZIP CODE:

CERTIFYING ATTORNEY State Bar No.:
(Name):

ANNUAL CERTIFICATION OF COURT-APPOINTED ATTORNEY

NOTICE TO ATTORNEYS APPOINTED BY THE COURT IN PROBATE CONSERVATORSHIPS OR GUARDIANSHIPS

1. Beginning in 2008, you must complete three hours of continuing education each calendar year that qualifies for Minimum
Continuing Legal Education (MCLE) credit for California State Bar—certified specialists in estate planning, trust, and probate law.
(See Cal. Rules of Court, rule 7.1101(f).)

2. Beginning in 2009, you must certify to the court before the end of March of each year that (1) you completed the required continuing
education during the previous calendar year, and (2) your State Bar disciplinary history and professional liability insurance or
self-insurance coverage either have or have not changed since your qualification certification or last annual certification was filed.
You must also describe any changes in your disciplinary history and insurance or self-insurance coverage. (See rule 7.1101(h)(4)
and (5).)

| certify as follows (check all boxes that apply):

1. a. [_] Ihave had no State Bar discipline imposed since the date of my qualification certification or my last annual certification.

b. (] I have had State Bar discipline imposed since the date of my qualification certification or my last annual certification.
The circumstances are described in Attachment 1b.

2.a[] My professional liability insurance coverage (rule 7.1101(b)(3)), adequacy of self-insurance (rule 7.1101(e)(2)), or
self-insurance program coverage (rule 7.1101(c)(2)) has not changed since the date of my qualification certification or my
last annual certification.

b, (] My professional liability insurance, adequacy of self-insurance, or self-insurance program coverage has changed since
the date of my qualification certification or my last continuing education certification. My current circumstances are
described in Attachment 2b.

3. My contact information is ] as stated in my qualification certification or last annual certification. [ as follows:

a. Firm or employer name:
b. Address:

c. Telephone number: d. Fax number:

e. E-mail address:

4. During calendar year , | completed a total of (specify): hours of continuing education that qualifies for MCLE
credit for State Bar-certified specialists in estate planning, trust, and probate law, as follows:
Provider Subject Hours
| certify that the foregoing is true and correct. Total hours:
Dated:

)

(TYPE OR PRINT NAME OF CERTIFYING ATTORNEY ) (SIGNATURE)

Pagoe1of1

Fom Atoptod for MandetoyUse  ANNUAL CERTIFICATION OF COURT-APPOINTED ATTORNEY  Probato Cote. §6 1486, 170, a7

Judicial Council of Califomnia N . Cal. Rules of Court, rule 7.1101
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Superior Court of California

County of Los Angeles
Los Angeles Superior Court Local Rules
Old Rule Number to New Rule Number

Ooid New
Rule Old Rule Title Rule New Rule Title

Number Number
Appraisals—Conservators and Appraisals—Conservators and
Trustees of Trusts Subject to the Trustees of Trusts Subject to
Court’s Continuing Jurisdiction the Court’s Continuing

Jurisdiction

10.75 Multiple Probate Code Section 17200 | 4.106 Multiple Probate Code Section
et seq. Petitions Concerning One 17200 et seq. Petitions
Trust Concerning One Trust

10.76 Petitions to Confirm Sale of Trust 4107 Petitions to Confirm Sale of
Real Property Trust Real Property

10.77 Settlements Involving Charitable 4108 Settlements Involving
Trusts Charitable Trusts

10.78 Testamentary Trustees’ Accounts 4.109 Testamentary Trustees’

Accounts

10.79 Settlements or Judgments Relating to | 4.115 Settlements of Claims of Minors
Claims of Minors or Persons with or Persons with Disabilities
Disabilities (Including Establishment (Including Establishment and
and Funding of Trusts) Funding of Trusts)

10.80 Trusts Created or Funded Pursuant | 4.116 Trust Created or Funded
to Court Order Including Civil Pursuant to Court Order
Judgment

10.81 Special Needs Trust Created by 4117 Special Needs Trust Created by
Court Order / Judgment Court Order / Judgment

10.82 NEW Court Proceedings Required for | 4.118 Court Proceeding for Trusts
Trusts Established Under Probate Established Under Probate
Code Section 2580 or 3100 Code Section 2580 or 3100

10.83 Probate Volunteer Panel General 4123 Probate Volunteer Panel
Eligibility Requirements and General Eligibility
Procedures for Appointment to the Requirements and Procedures
Panel for Appointment to the Panel

10.84 Probate Volunteer Panel— 4124 Probate Volunteer Panel—
Requirements for Specific Areas of Requirements for Specific
Interest Areas of Interest

10.85 Ethical Guidelines 4125 Ethical Guidelines

10.86 PVP Attorney Appointments are 4126 PVP Attorney Appointments are

Page 17 of 27
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF LOS ANGELES

4.118 COURT PROCEEDING FOR TRUST ESTABLISHED UNDER PROBATE CODE
SECTION 2580 OR 3100
When a trust is created under Probate Code section 2580 ef seq. in a conservatorship
proceeding, or pursuant to Probate Code section 3100 e seq., all future proceedings relating to that
trust must be filed as a new separate case.
(Rule 4.118 new and effective July 1, 2011)

4.119 RESERVED
4.120 RESERVED
4.121 RESERVED
4.122 RESERVED

PROBATE VOLUNTEER PANEL ATTORNEYS

4.123 PROBATE VOLUNTEER PANEL GENERAL ELIGIBILITY REQUIREMENTS AND

PROCEDURE FOR APPOINTMENT TO THE PANEL

All Probate Volunteer Panel (“PVP”) Attorneys must meet the following general
requirements:

(a) Active Status with the State Bar. The attorney must have maintained active status with
the State Bar of California for each of the preceding three years and have no disciplinary
proceedings pending or filed against him or her during the preceding twelve months.

(b) Submit Application and Compliance Statement. The attorney must complete and submit
the following:

(1) An Application for Appointment to the Probate Volunteer Panel;
(2) A Compliance Statement with the Application, and annually thereafter;

These forms may be obtained on-line at www.lasuperiorcourt.org, see “Probate,” from the

Probate Division, Stanley Mosk Courthouse, or by calling telephone number (213) 974-5471; and

’ (3) If seeking appointment in Conservatorship and/or Guardianship proceedings,
Judicial Council form GC-010, Certification of Attorney Concerning Qualifications for Court
Appointment in Conservatorship/Guardianships. Annually thereafter, the attorney must submit
Judicial Council form GC-011, Annual Certification of Court Appointed Attorney. These forms
may be obtained by calling telephone number (213) 974-5501 or on-line at
www.courts.ca,gov/forms.

(c) Educational and MCLE Requirements.

(1) The attorney must complete at least twelve hours of MCLE during his/her State
Bar reporting period in the subjects of decedent estates, conservatorships/guardianships, or trust
administration;

(2) The attorney must complete the mandatory PVP training course(s) within one year
from submission of his or her application; and

(3) To qualify for appointment in conservatorship or guardianship proceedings, the
attorney must satisfy the qualifications and continuing education requirements in California Rules
of Court, rule 7.1101.

Page 122 of 218
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF LOS ANGELES

(d) Professional Liability Insurance. The attorney must carry professional liability insurance

with policy limits consistent with the value of the matters handled, and at a minimum an amount of
$100,000 per claim and $300,000 per year.
(Rule 4.123 new and effective July 1, 2011)

4.124 PROBATE VOLUNTEER PANEL - REQUIREMENTS FOR SPECIFIC AREAS OF
INTEREST
(a) General Requirements for Specific Areas of Interest. PVP Attorneys must meet the
following general requ1rements for specific area(s) of interest:

(1) Deceden 3 tration. Prior to filing the application and
within the past three years, the attomey must have represented parties in at least six different probate
or trust administration court proceedings, including three decedent estate or trust proceedings from
inception through final account and/or order for distribution.

The attorney must have experience and/or training in tax-related issues
sufficient to enable him or her to identify tax issues from the facts of the case and to competently
represent the client's interests concerning the potential tax consequences of the particular matter.

(2) Conservatorships. Attorneys representing conservatees in Conservatorship
proceedings must satisfy the requirements of California Rules of Court Title Seven, rule
7.1101(b)(2).

(3) Guardianships. Attorneys representing conservatees in Guardianship proceedings
must satisfy the requirements of California Rules of Court Title Seven, rule 7.1101(b)(1).

(4) Conservatorships of the Person. Prior to filing the application and within the past
five years, the attorney must have represented parties in at least four conservatorship of the person
matters (including at least two proceedings from their inception) which involve securing the
appointment and qualification of the conservator of the person.

(5) Limited Conservatorships. Attorneys representing limited conservatees in
Conservatorship proceedings must satisfy the requirements of California Rules of Court Title Seven,
rule 7.1101(b)(2). In addition, the attorney must understand the legal and medical issues arising
out of developmental disabilities and the role of the Regional Center.

(6) Estate Planning and Taxation. Prior to filing the application and within the past
three years, the attorney must have extensive experience in matters regarding estate planning, estate,
gift, or income tax or related tax matters pertaining to trusts and decedent estates. The attorney must
have represented parties in at least three substituted judgment (Prob. Code, § 2580 e seq.) or
particular transactions matters. (Prob. Code, § 3100 ef seq.)

(7) Medi-Cal Planning. Prior to filing the application and within the past three years,
the attorney must have represented parties in at least three Probate Code section 3100 petitions,
including at least two in which there was a request to increase either the Community/Spouse
Resource Allowance and/or increase the Minimum Monthly Maintenance Need Allowance. The
attorney must be familiar with the laws and regulations for Medi-Cal eligibility, and shall be
knowledgeable on the rules regarding the increase of the CSRA/MMMNA, exempt assets, gifting
rules, and tax ramifications related to Medi-Cal planmng

Disabilities. Prior to ﬁlmg the appllcatlon and w1thm the past three years, the attorney must have
represented parties in at least three petitions for approval of compromise under Probate Code section
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3500 or Code of Civil Procedure section 372, three of which involved creation of special needs
trusts. The attorney must be familiar with the advantages and disadvantages of the various funding
alternatives available under Probate Code section 3600 ef seq., and the application of MICRA to
medical malpractice settlements.

(9) Eiduciary Appointments/Guardians ad Litem. The attorney must have at least ten
years in practice, with recent experience serving as a fiduciary or guardian ad litem.

An attorney who acts as a guardian ad litem or fiduciary may not be covered by his
or her professional liability insurance. Although insurance coverage is not a requirement, the
attorney may wish to consult his or her professional liability insurance carrier prior to accepting
such appointment.

(10) Evidence Code ion 730 € erees/Special Masters. The attorney
must have at least ten years in practice, with experience serving as an Evidence Code section 730
expert, Code of Civil Procedure section 638 referee, or special master. The attorney also must have
substantial expertise in the substantlve area of law mvolved in the matter.

(1) H : . ]
thmmgmg&m;mum Pnor to ﬁlmg the apphcatlon and w1thm the past
three years, the attorney must have extensive experience in matters relating to medical treatment and
bio-ethical issues. The attorney must be familiar with Probate Code section 3200 or Health and
Safety Code section 121365 proceedings. These cases often involve complex treatment issues and
may require immediate attorney response to medical emergencies. Consequently, the attorney must
become familiar with the medical parameters underlying these issues in order to adequately
represent the client's interests.

(b) MCLE Requirements for Specific Areas of Interest. PVP Attorneys must meet the
following MCLE requirements for specific area(s) of interest:

(1) Conservators. The attorney must satisfy the educational requirements found in
California Rules of Court Title Seven, rule 7.1101(f)(1).

(2) Guardians of the Estate. The attorney must satisfy the educational requrements
found in California Rules of Court Title Seven, rule 7.1101(f)(1).

(3) Guardians of the Person. The attorney must satisfy the educational requirements
found in California Rules of Court Title Seven, rule 7.1101(£)(2).

(4) Estate Planning and Taxation. The attorney must have at least ten hours of MCLE
in the areas of estate plannmg and taxation durmg the attomey's State Bar reportmg perlod

dults. The attomey must have at least three hours of MCLE in the areas of
guardlanshnps/conservatorshlps during the attorney's State Bar reporting period, and have attended
the Limited Conservatorships PVP Training Program.
(6) Medi-Cal Planning. The attorney must have at least three hours of MCLE in the
areas of guardlanshlps/conservatorshlps durmg the attomey S State Bar reportmg perlod

Adults. The attorney must have at least threehours of MCLE in the areas of
guardlanshlps/conservatorshlps durlng the attorney’s State Bar reportmg penod
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MCLE in the areas of guardianships/conservatorships during the attorney's State Bar reporting
period.
(Rule 4.124 new and effective July 1, 2011)

4.125 ETHICAL GUIDELINES
PVP counsel’s primary duty is to represent the interests of his or her client in accordance
with applicable laws and ethical standards. The PVP attorney’s secondary duty is to assist the court
in the resolution of the matter to be decided. The PVP attorney must, if practical, ensure that the
client is afforded an opportunity to address the court directly.
(Rule 4.125 new and effective July 1, 2011)

4.126 PVP ATTORNEY APPOINTMENTS ARE PERSONAL
PVP Attorney appointments are personal and cannot be delegated to other attorneys. Only
the PVP attorney appointed by the court may render legal services to the client and appear at
hearings.
(Rule 4.126 new and effective July 1, 2011)

4.127 WRITTEN REPORT AND COMPENSATION FOR PVP ATTORNEYS
(a) Written Report. PVP attorneys appointed by the court must file a written report with a
verified statement that:

(1) The PVP attorney is an active member of the State Bar of California and no
disciplinary actions are pending and none were filed against him or her during the past twelve
months;

(2) The PVP attorney has professional liability insurance coverage in effect with
policy limits consistent with the value of the matter being handled; and

(3) The PVP attorney has not represented any party to the proceeding except as
stated in the report. The statement must include the name of the party represented and a brief
explanation of the representation. Cases where a PVP attorney has represented a private
professional conservator in the proceeding must be included.

(b) Compensation for PVP Attorneys. A PVP attorney’s request for compensation may be
made as part of the written report filed with the court or otherwise orally at the hearing.

(1) A request for compensation for services in excess of five hours must be supported
by a written fee declaration and served upon the appearing parties. The declaration must include
a listing of services rendered by date, the service rendered, and the time devoted to that service.

(2) The PVP attorney will be awarded compensation at an hourly rate below market
rates except in cases involving unusual problems requiring extraordinary expertise, or where the
value of the estate warrants otherwise.

(3) If the person represented by the PVP attorney is unable to pay, the court may
order the fees to be paid by the estate, a party, or the County where authorized by statute. A form
requesting County-paid compensation may be obtained from the clerk.

(4) If the PVP attorney does not appear in court as part of his or her representation,
he or she must file and set for hearing a petition for compensation.

(Rule 4.127 new and effective July 1, 2011)
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CONFIDENTIAL - FOR COURT USE ONLY

LOS ANGELES SUPERIOR COURT
PROBATE DEPARTMENT

ATTORNEY APPLICATION FOR APPOINTMENT TO
PROBATE VOLUNTEER PANEL

I, , apply for appointment to the Probate

(print name)
Volunteer Panel and declare as follows:

1. State Bar Membership

A. I was admitted to the California State Bar on

(date)
I am currently an active member. My Bar number is

(Initial)
B. As of the date of this Application, I have no disciplinary proceedings
pending with the California State Bar, and I have had no discipline
imposed on me within the 12-month period immediately preceding that
date.

Check one:
0 I have previously been subject to State Bar disciplinary proceedings.
D I have not ever been subject to any State Bar disciplinary proceedings.

(Initial)

(Initial)
If applicable, please explain any prior State Bar disciplinary proceedings
in a separate attachment.

C. If, at any time that I am a member of this panel and my status as a member
of the State Bar changes, I agree to notify the Court, in writing, within 10
days of that change.
(Initial)
2. Professional Liability Insurance
A. I carry professional liability insurance with policy limits consistent with

the values of the matters to be handled, at a minimum amount of $100,000
per claim and $300,000 per year.

(Initial)
B. If, at any time that I am a member of this panel, I am no longer covered by
professional liability insurance in the amounts specified above, I agree to

notify the Court, in writing, within 10 days of that change.
(Initial)

3. California Rules of Court

A. Requirements for appointment as counsel in conservatorship cases: I am
qualified to accept appointments by the Court to represent conservatees or

ATTORNEY APPLICATION FOR APPOINTMENT TO PROBATE VOLUNTEER PANEL
Page 1 of 5



proposed conservatees under Probate Code §§ 1470 and 1471. Pursuant to
Rule 7.1101(b)(2) of the California Rules of Court, I have filed or am
filing herewith mandatory Judicial Council form GC-010, Certification of
Attorney Concerning Qualifications for Court Appointment in

Conservatorships and Guardianships.
(Initial)

Requirements for appointment as counsel in guardianship cases: I am
qualified to accept appointments by the Court to represent wards or
proposed wards under Probate Code § 1470. Pursuant to Rule
7.1101(b)(1) of the California Rules of Court, I have filed or am filing
herewith mandatory Judicial Council form GC-010, Certification of
Attorney Concerning Qualifications for Court Appointment in

Conservatorships and Guardianships.
(Initial)

4. Los Angeles Superior Court

A.

I have read California Rules of Court Rule 7.1101 and Los Angeles
Superior Court Rules 4.123 through 4.124 regarding eligibility

requirements for Probate Volunteer Panel members.
(Initial)
I comply with the educational requirements as follows:

i Check one:
O I have completed the mandatory PVP training program.
O I have NOT yet completed the mandatory PVP training
program. I agree to complete the mandatory PVP training
program within one year from submission of my initial
application.

(Initial)

ii. I have completed at least 12 hours of MCLE during my State Bar
reporting period in the areas of decedents’ estates,
conservatorships, guardianships, or trust administration as

required.
(Initial)
I request appointment to the Probate Volunteer Panel in the following

O Decedents’ estates and trust administration

o Conservatorships and guardianships of the estate *

] Guardianships of the person (minor’s counsel — custody only) *
0 Conservatorships of the person *

m Limited conservatorships for developmentally disabled adults *
O

Capacity determinations and health care decisions for adults
without conservators
a Estate planning and taxation

Medi-Cal planning (Probate Code §§ 3100 and 3600)

ATTORNEY APPLICATION FOR APPOINTMENT TO PROBATE VOLUNTEER PANEL
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] Compromises/judgments, special needs trusts, minors’ trusts
(probate)

O Compromises/judgments, special needs trusts, minors’ trusts (civil)

O Tuberculosis detention proceedings

O Fiduciary appointments

O Guardians ad litem

] LASC Probate Cases

0 LASC Civil Cases

] U.S. Federal District Court Cases, Central District of California
I authorize Los Angeles Superior Court to provide a copy
of this application to the Federal District Court, Central
District of California. -

(Initial)
a Evidence Code § 730 experts/referees/special masters

a Other (specify):

*  Attorneys accepting appointments as counsel in conservatorship and guardianship proceedings must

meet the qualifications and continuing education requirements set forth in California Rules of Court
Rule 7.1101.

D. I certify that I meet the requirements specified in Los Angeles Superior

Court Rules, Rule 4.124, for each area of interest marked above.
(Initial)
E. I am willing to accept appointments in the following Los Angeles Superior
Court districts:

a Central (Los Angeles)
O North (Antelope Valley)

F. I understand and agree that an Annual Compliance Certification must be
filed as required by Los Angeles Superior Court Rules, Rule 4.123. In
addition, if my areas of interest include appointments in guardianship or
conservatorship proceedings, I will submit each year the mandatory
Judicial Council form GC-011, Annual Certification of Court-Appointed

Attorney. —_—
(Initial)

G. I am a Certified Specialist in:

O Estate planning, probate, and trust law

O Taxation

m] Family law

] Other (specify):
H. Approximately % of my current practice consists of estate

planning, estate administration, trusts, guardianships, or conservatorships.

ATTORNEY APPLICATION FOR APPOINTMENT TO PROBATE VOLUNTEER PANEL
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L. Private Professional Fiduciary Representation

I am or have been the attorney of record for the following private
professional fiduciaries:

Name: Estimate Number of Cases:

(Attach additional pages if needed.)

J. I have the following special skills, training, and/or experience relating to
decedents’ estates, trust administration, conservatorships, or
guardianships:

K. I speak the following languages (other than English):

Members of my staff speak the following languages (other than English):

L. Check one:
] I am willing to accept appointments for ex parte and other urgent
matters.
] I am NOT willing to accept appointments for ex parte and other

urgent matters.

Compensation

Attorney Compensation in Los Angeles Superior Court Proceedings

I have reviewed and agreed to be bound by the terms of Los Angeles Superior
Court General Order Re: Probate Volunteer Panel Appointments dated May 20,
2011 concerning the court’s policies of accepting (or continuing) any PVP
appointments to represent proposed conservatees, conservatees, proposed wards
or wards or any other individual in Los Angeles Superior Court Proceedings.

(Initial)

ATTORNEY APPLICATION FOR APPOINTMENT TO PROBATE VOLUNTEER PANEL
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Compensation for services as fiduciaries, guardians ad litem (including
appointments in U.S. Federal District Court, Central District of California), and
Evidence Code 730 experts will be determined on a case-by-case basis. By
accepting such appointments, I agree that, except in cases involving unusual
problems requiring extraordinary expertise, the hourly rates shall not exceed
$250.00.

(Initial)
6. Conflicts

I understand that I may not represent any other party in cases in which I have been
appointed as counsel or in cases that are related to cases in which I was appointed
as counsel (for example, representation of an executor after the death of a

conservatee whom I was appointed to represent).
(Initial)

7. Appointments within the Court’s Discretion

I understand that submission of an Attorney Application for Appointment to
Probate Volunteer Panel and/or Annual Compliance Certification for Probate
Volunteer Panel Attorneys does not guarantee entitlement to appointments as
counsel and acknowledge that all appointments of court appointed counsel are
entirely within the discretion of the Los Angeles Superior Court.

(Initial)

Name

Address:

Telephone: (office) (cell) (fax)
Email:

I declare under penalty of perjury under the laws of California that the foregoing is true
and correct.

(date) (signature)

Revised 12/02/13

ATTORNEY APPLICATION FOR APPOINTMENT TO PROBATE VOLUNTEER PANEL
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CONFIDENTIAL - FOR COURT USE ONLY

LOS ANGELES SUPERIOR COURT
PROBATE DEPARTMENT

ANNUAL COMPLIANCE CERTIFICATION
FOR
PROBATE VOLUNTEER PANEL ATTORNEYS

Personal Information

Name

Last First Middle
Address:

Firm Name

Street/P.0. Box City State Zip
Telephone: (office) (cell) (fax)
Email:
State Bar Membership
A. I am an active member of the California State Bar.

My Bar number is

(Initial)
B. As of the date of this Certification, I have no disciplinary proceedings
pending with the California State Bar, and I have had no discipline
imposed on me within the 12-month period immediately preceding that

date.
(Initial)
C. If, at any time that | am a member of this panel and my status as a member
of the State Bar changes, [ agree to notify the Court, in writing, within 10
days of that change.
(Initial)
Professional Liability Insurance
A. [ carry professional liability insurance with policy limits consistent with

the values of the matters to be handled, at a minimum amount of $100,000
per claim and $300,000 per year.

(Initial)
B. If, at any time that | am a member of this panel, I am no longer covered by
professional liability insurance in the amounts specified above, I agree to

notify the Court, in writing, within 10 days of that change.

(Initial)

PROBATE VOLUNTEER PANEL ANNUAL COMPLIANCE CERTIFICATION
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California Rules of Court

The California Rules of Court establish qualifications for attorneys accepting
appointments in conservatorship and guardianship cases.

A.

[ am qualified to accept appointments by the Court to represent
conservatees or proposed conservatees under Probate Code §§ 1470 and
1471. Pursuant to Rule 7.1101(b)(2) of the California Rules of Court, I
have filed or am filing herewith mandatory Judicial Council form GC-010,
Certification of Attorney Concerning Qualifications for Court
Appointment in Conservatorships and Guardianships.

(Initial)
[ am qualified to accept appointments by the Court to represent wards or
proposed wards under Probate Code § 1470. Pursuant to Rule
7.1101(b)(1) of the California Rules of Court, I have filed or am filing
herewith mandatory Judicial Council form GC-010, Certification of
Attorney Concerning Qualifications for Court Appointment in
Conservatorships and Guardianships.

(Initial)
Los Angeles Superior Court
A. Check one:
O I have completed the mandatory PVP training program.
0O I have NOT completed the mandatory PVP training
program.
(Initial)
B. [ have completed at least 12 hours of MCLE during my State Bar
reporting period in the areas of decedents’ estates, conservatorships,
guardianships, or trust administration.
(Initial)
C. My specific areas of interest during this compliance period are:

Decedents’ estates and trust administration

Conservatorships and guardianships of the estate *

Guardianships of the person (minor’s counsel — custody only) *

Conservatorships of the person *

Limited conservatorships for developmentally disabled adults *

Capacity determinations and health care decisions for adults

without conservators

Estate planning and taxation

Medi-Cal planning (Probate Code §§ 3100 and 3600)

O Compromises/judgments, special needs trusts, minors’ trusts
(probate)

o Compromises/judgments, special needs trusts, minors’ trusts (civil)

0O00O0OO0Oo

O 0o

PROBATE VOLUNTEER PANEL ANNUAL COMPLIANCE CERTIFICATION
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O0OD0OO0O0OAO0

O
O

*

Tuberculosis detention proceedings
Fiduciary appointments

Guardians ad litem

LASC Probate Cases

LASC Civil Cases

U.S. Federal District Court Cases, Central District of California
| authorize Los Angeles Superior Court to provide a copy
of this application to the Federal District Court, Central

District of California.
(Initial)

Evidence Code § 730 experts/referees/special masters
Other (specify):

Attorneys accepting appointments as counsel in conservatorship and guardianship proceedings must

meet the qualifications and continuing education requirements set forth in California Rules of Court

Rule 7.1101.

D. I certify that [ meet the requirements specified in Los Angeles Superior
Court Rules, Rule 4.124, for each area of interest marked above.

(Initial)

District Appointments

I am willing to accept appointments in the following Los Angeles Superior Court

districts:

O0OD0ODOO

Central (Los Angeles) ] South (Long Beach)
Northwest (Van Nuys) ] Southwest (Torrance)
Northeast (Pasadena) 0 Southeast (Norwalk)
West (Santa Monica) m] East (Pomona)

North (Antelope Valley) m] All districts

Private Professional Fiduciary Representation

I am or have been the attorney of record for the following private professional

fiduciaries:

Name

Estimated Number of Cases

(Antach additional pages if needed.)

PROBATE VOLUNTEER PANEL ANNUAL COMPLIANCE CERTIFICATION
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10.

Compensation

Attorney Compensation in Los Angeles Superior Court Proceedings

[ have reviewed and agreed to be bound by the terms of Los Angeles Superior
Court General Order Re: Probate Volunteer Panel Appointments dated May 20,
2011 concerning the court’s policies of accepting (or continuing) any PVP
appointments to represent proposed conservatees, conservatees, proposed wards
or wards or any other individual in Los Angeles Superior Court Proceedings.

(Initial)
Compensation for services as fiduciaries, guardians ad litem (including
appointments in Central District U.S. Federal District Court cases), and Evidence
Code 730 experts will be determined on a case-by-case basis. By accepting such
appointments, I agree that, except in cases involving unusual problems requiring

extraordinary expertise, the hourly rates shall not exceed $250.00.
(Initial)

Conflicts

I understand that I may not represent any other party in cases in which I have been
appointed as counsel or in cases that are related to cases in which [ was appointed
as counsel (for example, representation of an executor after the death of a

conservatee whom [ was appointed to represent).
(Initial)

Appointments within the Court’s Discretion

[ understand that submission of an Attorney Application for Appointment to
Probate Volunteer Panel and/or Annual Compliance Certification for Probate
Volunteer Panel Attorneys does not guarantee entitlement to appointments as
counsel and acknowledge that all appointments of court appointed counsel are
entirely within the discretion of the Los Angeles Superior Court.

(Initial)

I declare under penalty of perjury under the laws of California that the foregoing is true

and correct.

(date) (signature)

Revised 11/27/12
(New Applicant)

PROBATE VOLUNTEER PANEL ANNUAL COMPLIANCE CERTIFICATION
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FILED
Superior Court of California
County of Los Angeles

MAY 0 2 2014
Sherri R. Carter, Executive Officer/

By_%.%af__ Députy

Re Gamboa

Superior Court of the State of California

County of Los Angeles

General Order Re: Probate Volunteer
Court Order

Panel Appointments
[Probate Code sections 1470 and 1471]

A coud—wide policy has been established to ensure that available resources are
allocated in a manner that promotes access to justice for all members of the public,
provides a forum for the fair and expeditious resolution of disputes, maximizes the use
of available resources, and carries out the direction of the Legislature that courts adopt
cost effective plans for the appointment of publicly compensated counsel. [See Cal.
Rules of Court, Rule 10.603(a) and Pen. Code sec. 987.2.] Pursuant to the
responsibility of the Presiding Judge through California Rule of Court, Rule 10.603(a) to
establish court-wide policy in this regard, the authority for establishing this court-wide
policy has been delegated to the Supervising Judge of the Probate Division pursuant to
California Rule of Court, Rule 10.603(d).

The Probate Code requires the appointment of counsel for a proposed
conservatee under certain circumstances. [Prob. Code sec. 1471.] In other cases, the

court may appoint counsel where the proposed conservatee is not otherwise

Clerk
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represented by counsel and the appointment of counsel would be helpful to the
resolution of the matter or is necessary to protect the proposed conservatee’s interests.
[Prob. Code sec. 1470, subd. (a).]

In Guardianship proceedings, the Probate Code provides that the court may
appoint counsel for a proposed ward if the proposed ward is not otherwise represented
by counsel and the appointment of counsel would be helpful to the resolution of the
matter or is necessary to protect the proposed ward's interests. [Prob. Code sec. 1470,
subd. (a).]

Effective July 1, 2011:

As a condition of accepting or continuing any Probate Volunteer Panel (“PVP")
appointment to represent a proposed conservatee, conservatee, proposed ward, or
ward or other individual, counsel must agree to the policies set for the in this order as

follows:

1. The hourly rate for cases in which the court determines that the adult
client or his/her estate, or a minor client's parent(s) or the minor's estate has no ability

to pay, shall not exceed $125.

2. The hourly rate for cases in which the court determines that the adult
client or his/her estate, or minor client’s parent(s) or the minor's estate has sufficient
assets to pay, shall not exceed $250, except in cases involving unusual problems

requiring extraordinary expertise.

3. Except as otherwise authorized by the court, services for PVP counsel
related to a petition for appointment of a conservator or guardian (including a temporary

appointment), shall not exceed 12 total hours.
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4. Except as otherwise authorized by the court, services for PVP counsel
reappointed to represent a conservatee or ward in a matter, shall not exceed 10 total

hours.

5. On cases in which the court has determined that the adult client or his/her
estate, or a minor client’s parent(s) or the minor’s estate has no ability to pay his/her
counsel and the County of Los Angeles is ordered to pay for such services, PVP

counsel shall be compensated through the Court's PACE program.

a. No further payments shall be made by PACE to any counsel who has
received compensation for Probate Code 1470 and 1471 appointments
(including reappointments) in an amount of more than $100,000 for any
fiscal year (July 1 to June 30) without the written approval of the

Supervising Judge for the Probate Division.

b. No further payments shall be made by PACE to any counsel who has
received combined compensation for (1) Probate Code 1470 and 1471
appointments (including reappointments) and (2) Family Code section
3153, subd. (b) (minor's counsel) in an amount of more than $150,000 for
any fiscal year (July 1 to June 30) without the written approval of the

Supervising Judge for the Probate Division.

C. All PVP counsel are required to certify at the time of appointment that the
total compensation billed by counsel, for payment by PACE, (whether or
not received) for Probate Code section 1470, 1471, and Family Code
section 3153, subd. (b) appointments, does not exceed the annual (July 1

to June 30) limits herein.
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d. PVP counsel shall submit all PACE claims within 90 days from the date of
the order approving fees. PACE claims submitted more than 90 days after
the date of the order approving fees are subject to a fifty percent
reduction.

e. It is the responsibility of appointed counsel to fully apprise the Court at
every hearing of the status of all fees incurred. Failure to do so may

impact the amount of the fee awarded.
GOOD CAUSE APPEARING, IT IS SO ORDERED
Date: May 2, 2014

Michael |. Levanas
Supervising Judge, Probate Division

"




Key Findings
1. There is no agency or official in charge of the limited conservatorship system in California.

2. The Department of Developmental Services, Disability Rights California, and the State
Council on Developmental Disabilities do not monitor this system or advocate for reform in
general or intervene in individual cases where violations of rights are occurring.

3. There are never any appeals in limited conservatorship cases, so errors and abuses by judges
and attorneys are not corrected by the normal appellate process.

4. Court-appointed attorneys are routinely violating their ethical obligations of loyalty and
confidentiality to their clients, are surrendering rather than defending the rights of their clients,
and are not providing effective assistance of counsel as required by due process of law.

5. Although the core function of a conservatorship proceeding is to assess whether an adult has
capacity to make decisions in seven areas of functioning, and despite a legislative mandate for
regional centers to make these assessments and report the findings to the court, regional center
workers have no guidelines or training on how to make accurate capacity assessments.

6. Judges, attorneys, and court investigators are not trained on their duties under the Americans
with Disabilities Act and it appears they are not providing equal access to justice to adults with
intellectual and developmental disabilities in limited conservatorship proceedings.

7. The trainings of court-appointed attorneys and court investigators about their core functions
are seriously inadequate. Whether judges who process limited conservatorship cases receive any
training on issues critical to the administration of justice involving people with intellectual and
developmental disabilities is not known.

8. Letters requesting intervention by the State Bar of California, the Attorney General of
California, and the Department of Developmental Services have not been answered.

9. Despite having convened a statewide Task Force in 2006 in response to complaints of
mistreatment of seniors in conservatorship proceedings, the Judicial Council has declined to
convene a similar Task Force on Limited Conservatorships to investigate the manner in which
cases involving people with intellectual and developmental disabilities are being processed.

10. Despite having constitutional authority to conduct surveys of the courts throughout the state,
and despite having been asked to conduct a survey of the practices of courts in limited
conservatorship proceedings in all 58 counties, the Judicial Council has no plans to do so.

11. The Legislature has authority, by joint resolution, to convene a Task Force on Access to
Justice in Limited Conservatorships to assess the condition of the limited conservatorship system
and to direct the Bureau of State Audits to assist the Task Force by conducting a survey of the
county courts and by performing an audit of the practices of the Los Angeles Superior Court.

Limited Conservatorships: Systematic Denial of Access to Justice
A Report by Spectrum Institute to the Senate Judiciary Committee
March 24, 2015 < Sacramento, California
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PVP Training on Limited Conservatorships — Part I

by Thomas F. Coleman

The Disability and Abuse Project has been
researching the extent of training received by PVP
attorneys in Los Angeles on legal and medical issues
involved in limited conservatorships.

The only training program we discovered is one that
is sponsored by the Los Angeles County Bar
Association. This training is authorized by the
Probate Court for attorneys who want to be placed
on the limited conservatorship PVP appointment list
or who want to stay on that list.

When I initially asked the Probate Court for
information about attorney training programs, the
Presiding Judge directed me to Jonathan
Rosenbloom, a volunteer attorney with the Los
Angeles County Bar Association who coordinates
the bar association’s training programs.

Jonathan informed me that one PVP training
program on limited conservatorships was conducted
in 2013. A general PVP training program will be
conducted on April 26, 2014, but it only contains
about 45 minutes of information about representing
clients in limited conservatorship cases.

The 2013 training occurred on January 24, 2013, at
the downtown courthouse. It lasted for two hours.

During this brief training program, five attorneys
made presentations. The main presentation was
made by Steven Beltran. Short presentations by the
other four attorneys followed.

Bertha Sanchez Hayden familiarized attorneys with
some new local court forms on various technical
procedural issues.

Steven Awakuni discussed an example of a court
order granting a petition and specifying which of the
“seven powers” would be given exclusively to the
conservators, which exclusively to the conservatee,
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and which would be shared powers. He also
discussed a section of a practice guide published by
the Continuing Education of the Bar, advising
attorneys that they must submit an attachment to any
proposed order and that such attachment must
specify which of the “seven powers” will be taken
away from the limited conservatee.

Jeffrey Shuwarger discussed “dual diagnosis” issues
when a person is diagnosed with a mental disorder
(LPS Conservatorships) and a developmental
disability (Limited Conservatorships).

Jeffrey Marvan discussed PVP attorney interactions
with the client and the family. He also stressed the
importance of the attorney understanding that the
purpose of a limited conservatorship is to promote
as much self-reliance and independence for the
conservatee as possible. This portion of the
presentation was helpful. However, two portions of
his presentation were troubling.

He said that a secondary role of the PVP attorney is
to help the petitioners (usually parents) get their case
handled efficiently.

He encouraged the PVP attorney to “help petitioner
fill out the Order Appointing Conservator, Duties
and Liabilities, Letters, and Care Plan.” Of course,
having a licensed attorney advise a party to the case

and help them complete legal forms is a form of
legal representation.

Another area of his presentation focused on
contested cases. One item is that area stated: “PVP
as a mediator.”

Marvan’s presentation suggested three possible roles
for the PVP attorney: an advocate for the client;
assisting the petitioner in preparing essential legal
forms; and as a mediator in a contested proceeding.

Page 1



An attorney cannot represent a proposed conservator
and a proposed conservatee. This presents a classic
conflict of interest. So I question the assertion that
PVP attorneys play a “dual role” in a limited
conservatorship case.

As for the possible third role as a mediator, that
would also conflict with the role as an advocate for
the proposed limited conservatee.

A PVP attorney should have only one role: to
advocate for and give advice to the proposed
conservatee.

From my review of the materials provided by
Jonathan, it appears that the presentation by Steven
Beltran was more extensive than the others. His talk
was titled: ‘PVP Attorney Considerations for
Persons with Special Needs.”

He addressed: the general definition of special
needs; the entitlement of people with developmental
disabilities to Regional Center services; government
benefits available to Regional Center clients;
guardianships; general conservatorships; special
education and individual education plans; special
needs trusts; and estate planning.

A small portion of his presentation focused on
limited conservatorships. He listed the “seven
powers” involved in these proceedings. He also
discussed the role of the Regional Center in
preparing a report with recommendations as to
which of the “seven powers” the conservatee should
retain.

Nowhere in the training program were any of the
following topics addressed:

* constitutional rights of limited conservatees and
how to protect those rights;

* voting rights of limited conservatees and federal
laws protecting voting rights of people with
disabilities;

* Americans with Disabilities Act and ADA
accommodation requirements for the Probate Court
and for PVP attorneys;
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* criteria for assessing client capacities on each of
the “seven powers” or how to challenge assessments
which are not scientifically valid or not supported by
substantial evidence;

* how to conduct a forensic interview of a client
with a developmental disability.

There was also no presentation about ethical rules
and professional standards governing the
confidentiality of client communications to the PVP
attorney and the confidentiality of information
gathered by an attorney on behalf of his or her client.

Also not discussed in the training program were
these important topics:

* how to understand, interpret, and use a “capacity
declaration” submitted by a medical doctor or
psychologist;

* understanding the various types of intellectual and
developmental disabilities and their impact on daily
living and capacity for decisions (Autism Spectrum
Disorder, Cerebral Palsy, Fragile X Syndrome,
Down Syndrome, Epilepsy, Fetal Alcohol
Syndrome, and Intellectual Disabilities (formerly
called Mental Retardation), among others.);
understanding various communication methods and
behavioral characteristics.

Nor did any speaker address these issues:

* limits on time allocated to a case and when to ask
for more;

* standards for ineffective assistance of counsel
(IAC) as applied to a limited conservatorship case;
the right of a client to a “Marsden” hearing to ask for
a new attorney or complain about an attorney’s
performance;

* appellate rights of clients, including habeas corpus
to challenge an order due to IAC.

The only presenters at this training were these five
attorneys. There were no presenters from a Regional
Center. Not included in the program were
presentations by disability rights advocates, social
workers, psychologists, or medical professionals.
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PVP Training on Limited Conservatorships — Part II

by Thomas F. Coleman

Part I of the PVP training essay focused on my
review of materials used in the training of court-
appointed attorneys in 2013. After completing that
essay, I attended a PVP training conducted by the
Los Angeles County Bar Association on April 26,
2014.

While much of the content of the training was
harmless procedural or technical information, some
aspects of the presentations were critical to effective
advocacy. Unfortunately, some of the “practice tips”
by attorneys were contrary to rules of professional
conduct and ethics, while some of the comments by
judges were incorrect or harmful to appropriate
advocacy.

An opening presentation by Michael Levanas,
Presiding Judge of the Probate Court, was very
helpful in its early stages. He emphasized how the
job of a PVP attorney was so important because the
proposed conservatee faces the prospect of having
his or her liberty taken away and losing various
rights. Even though the probate court is a
“protection” court, it is dealing with major
encroachments on a person’s freedom.

Judge Levanas also got it right when he reminded
attorneys that a probate judge cannot make good
decisions without the help of competent PVP
attorneys. “How we do our job is largely in your
hands,” he stated.

The first substantive topic of the seminar — The Role
of the PVP Attorney — was the focus of extensive
remarks by Judge Levanas. He spent a great deal of
time discussing whether a PVP attorney should
advocate for the “stated wishes” of the client or for
what the attorney personally believes to be the “best
interests” of the client.

Unfortunately, at the end of his presentation, the
attorneys were left with the impression that they
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could chose to do either, and that they could not get
into trouble with the Supreme Court or the State Bar
regardless of the choice of advocacy they made.

To be fair, Judge Levanas did explain that his
personal preference was for an attorney to advocate
for the “stated wishes” of the client. However, he
went on to say that if the attorney disagrees with the
client’s wishes, then the attorney should tell the
court the client’s wishes as well as the attorney’s
own opinion of what is in the client’s best interests.

Giving such advice to attorneys does not make them
better advocates for clients. In fact, from the
perspective of the rights of a client, and from the
perspective of the wishes of a client, it makes them
worse advocates. Court-appointed lawyers are
supposed to be advocates for the client, not
advocates for their own opinions.

When an attorney tells the court that they disagree
with the client’s stated wishes, and explains why
they disagree, the attorney is sharing information
adverse to the existing rights of the client. Would it
be permissible for a criminal defense attorney to tell
the court that his client pleads not guilty, but that the
attorney personally believes that the client is guilty?
Obviously, that is a rhetorical question.

The centerpiece of the “you get to choose the type of
advocacy” message of Judge Levanas, was his
citation of the case of Conservatorship of Drabik
(1988) 200 Cal.App.3d 185.

Approximately five times during his discussion of
“stated wishes” versus “best interest” advocacy,
Judge Levanas said that the Drabik decision was a
ruling by the California Supreme Court. He said
that the Supreme Court ruled that, in cases where a
conservatee can communicate, but has questionable
capacity, it is “unclear” whether an attorney should
advocate for the clients wishes or his best interests.
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More than once he said that since attorneys can only
get into trouble if they do something that is
disapproved by the Supreme Court or the State Bar,
and since the Supreme Court said that the type of
advocacy for clients with questionable capacity is
“unclear,” attorneys can decide for themselves the
type of advocacy they will provide to a client.

There are two major problems with what Judge
Levanas said. First, Drabik was not a ruling by the
California Supreme Court. It was a decision by an
intermediate appellate court.

Second, and just as important, the opinion of the
Court of Appeal in Drabik did not decide or rule on
the type of advocacy that attorneys must provide to
a client with questionable capacity.

The decision before the Court of Appeal in Drabik
involved a man in a coma. So the actual ruling in
Drabik is limited to conservatees in a coma —
conservatees who cannot communicate. In such a
situation, the court did rul/e that an attorney can
advocate for the best interests of the client, since it
is impossible to discern what the client wants.

That was the only situation briefed by the parties,
argued to the court, and ruled on by the judges. The
discussion by the court of other scenarios was just
that: a discussion. One without the benefit of
briefing or argument. It has no more precedential
value than an interesting law review article written
by a jurist. It is called “dicta.”

Judge Levanas did mention a ruling by the Supreme
Court of Connecticut declaring that attorneys for a
conservatee must advocate for the client’s stated
wishes and may not advocate for what the attorney
believes to be the client’s best interests. But he
undercut the usefulness of that information in
several ways. He did not mention the citation or
name of the case. He also emphasized that despite
the direct pronouncement of the court on the issue,
it was an out of state ruling, and that our Supreme
Court says that the answer is “unclear” and so
attorneys are free to decide for themselves.
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Later in the program, an attorney and a different
judge specifically discussed the role of PVP
attorneys in limited conservatorship cases. This was
one of two panels that focused exclusively on
conservatorships for adults with developmental
disabilities, whereas the rest of them were geared
toward conservatorship proceedings in general.

The judge on this panel reminded attorneys that the
court investigators are not doing investigations and
reports in limited conservatorships, at least not in
initial filings. Therefore, the PVP attorney report
will be used “in lieu of” a court investigators report.

This point was reiterated by the attorney on this
panel. She said that prior to starting a PVP
investigation, attorneys should ask themselves
“What would a Probate Investigator do?”

“You are a substitute for the Probate Investigator,”
she said. “The court is relying on you to do what the
Probate Investigator does.”

While what she said may be true, in practice, it is
also contrary to rules of professional conduct for
attorneys, ethical principles, and constitutional
standards for effective assistance of counsel.

An attorney cannot be a de-facto court investigator
and an effective advocate at the same time. An
investigator should be neutral and objective, and
takes direction from the court. Communications to
an investigator are not privileged. The work product
of an investigator will be shared with the court
regardless of whether the information is harmful or
helpful to what the conservatee wants.

Under the requirements of the Sixth Amendment to
the United States Constitution, attorneys must be
diligent and conscientious advocates for their
clients. Communications to attorneys are privileged.
The work product of attorneys is confidential and
may not be disclosed to the court or anyone else
without the informed consent of the client. An
attorney may not disclose information that could
harm the interests of the client.
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Telling PVP attorneys to do what a Probate
Investigator would do is basically advising attorneys
to violate Rule 3-100 of the Rules of Professional
Conduct of the State Bar of California.

That rule prohibits an attorney from disclosing
confidential information without prior informed
consent of the client. That rule is not limited to
communications from the client to the attorney. It
includes the attorney’s work product. Work product
is any information, from any source, obtained by the
attorney during the course of the attorney-client
relationship.

An attorney-client relationship is established
between a PVP attorney and a proposed conservatee
from the moment the court enters an order
appointing the attorney to represent the proposed
conservatee. It continues until the court enters an
order relieving the attorney as counsel of record.

Business and Professions Code Section 6068 (e)(1)
mandates that attorneys preserve the secrets of the
client. “Secrets” are not limited to attorney-client
communications, but include attorney work product.

Confidentiality applies regardless of the nature or
source of the information gathered by the attorney.

It applies to anything that might be detrimental to
the client.

Thus, any information a PVP attorney gathers from
reading records, interviewing people, or from any
other source, is confidential and may not be
disclosed without the informed consent of the client.

Although two or three presenters vaguely mentioned
the notion of “confidentiality,” none of them
discussed Rule 3-100 or Section 6068. These
provisions, as applied to limited conservatorship
proceedings, would result in radical changes in the
way PVP attorneys are expected to perform.

No more could PVP attorneys act as de-facto court
investigators and blab everything they learn to the
court and the other parties (and the public) in their
PVP reports. No longer could PVP attorneys use
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information they gather to assist the court in taking
rights away from their clients.

Another aspect of the seminar disturbed me greatly.
This had to do with the voting rights of proposed
conservatees.

A judge mentioned that the issue of voting rights
arises in limited conservatorship cases. He said the
test for voting rights being retained by a conservatee
is whether he or she is capable of completing an
affidavit of voter registration.

The judge gave an example of a mother who told the
judge: “That’s not a problem. Ican fill out the form
for him.” Having said that, the judge began to
laugh, adding: “That’s not the way it works.”
Following his lead, the audience began to laugh.
The judge then moved on to another topic.

I did not find the story amusing or educational. Not
only was it misleading, it was detrimental to
effective advocacy by PVP attorneys. The “take
away” from the judge’s remarks was that if limited
conservatees cannot fill out the forms themselves,
they should be disqualified from voting.

The judge must be unaware of federal voting rights
laws that restrict the authority of states from
limiting the voting rights of people with disabilities.

People with a disabilities may have someone else
help them fill out a voter registration application or
help them fill out a ballot in an election. Also, states
may not use any test or device to make someone
show they can read or write or show they can inter-
pret or understand any matter. So it would be a
violation of federal law for a probate court make
someone prove they can understand and complete a
voter registration application on their own.

Another problem with this seminar is that not once
did any speaker mention what probate courts and
attorneys must do to comply with the Americans
with Disabilities Act— in court or out of court—in a
limited conservatorship proceeding. Not one word
on reasonable accommodations under the ADA.
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Limited Conservatorship Reform in California:
Several Areas That Need Improvement

by Thomas F. Coleman

Education of Parents

Most limited conservatorships are initiated when
parents or family members of an adult with a devel-
opmental disability file a petition with the Probate
Court. Some 90% of these petitions are filed “pro
per” which means the petitioner does not have an
attorney.

The law does not require “pro per” petitioners to
educate themselves about the duties of a conservator
and the rights of a conservatee prior to initiating a
limited conservatorship proceeding. In Los Angeles
County, educational programs on these topics are
not available.

Bet Tzedek Legal Services does offer a Self-Help
Conservatorship Clinic, but this is not an educa-
tional forum. It is a class that helps people fill out
forms. Legal issues are not discussed. Legal ques-
tions are not answered. It is strictly a form-filling
service.

1. Attending an educational seminar on limited
conservatorships should be required, before a peti-
tion is filed, for anyone who will be named in the
petition as a proposed conservator. The Superior
Court could contract with a nonprofit agency, such
as Bet Tzedek, Regional Centers, or the County Bar
Association, to conduct these seminars. Topics
should include: (1) duties of conservators; (2)
general rights of conservatees; (3) voting rights of
adults with developmental disabilities; and (4) how
to assess capacity of a proposed conservatee regard-
ing the “seven powers,” especially on their ability to
make social and sexual decisions.

Education of PVP Attorneys

Having court-appointed attorneys who are effective
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advocates for limited conservatees is critical for the
rights of adults with developmental disabilities to be
protected.

Currently, PVP attorneys are not receiving adequate
education and training on issues that often arise in
limited conservatorship proceedings. For example,
in 2013 there was only one training in Los Angeles
County — 3 hours in duration — for PVP attorneys
who handle limited conservatorship cases.

2. Attendance at a series of 3 to 5 hour classes
should be required before an attorney is placed on
the limited conservatorship PVP list. Once on the
list, a 5 hour refresher and update class should be
required each year in order to stay on the list.

Topics should include: (a) constitutional rights of
limited conservatees and how to protect those rights;
(b) voting rights of limited conservatees and federal
laws protecting voting rights of people with disabili-
ties; (¢) Americans with Disabilities Act and ADA
accommodation requirements for the Probate Court
and for PVP attorneys; (d) criteria for assessing
client capacities on each of the “seven powers” and
how to challenge assessments which are not scientif-
ically valid or not supported by substantial evidence;
(e) how to conduct a forensic interview of a client
with a developmental disability; (f) ethical rules and
professional standards governing the confidentiality
of client communications to the PVP attorney and
the confidentiality of information gathered by an
attorney on behalf of his or her client; (g) how to
understand, interpret, and use a “capacity declara-
tion” submitted by a medical doctor or psychologist;
(h) understanding the various types of intellectual
and developmental disabilities and their impact on
daily living and capacity for decisions (Autism
Spectrum Disorder, Cerebral Palsy, Fragile X
Syndrome, Down Syndrome, Epilepsy, Fetal Alco-
hol Syndrome, and Intellectual Disabilities (formerly
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called Mental Retardation), among others.); (i)
understanding various communication methods and
behavioral characteristics (j) limits on time allocated
to a case and when to ask for more; (k) standards for
ineffective assistance of counsel (IAC) as applied to
a limited conservatorship case; the right of a client
to a “Marsden” hearing to ask for a new attorney or
complain about an attorney’s performance; (1)
appellate rights of clients, including habeas corpus
to challenge an order due to IAC.

Replacing the PVP System

The current system for appointing, paying, and
monitoring the performance of PVP attorneys is not
doing what it should be doing. It gives the appear-
ance of favoritism rather than fairness in the way
attorneys are selected. It gives incentives to attor-
neys to please the judges who appoint them and pay
them. And it does not have any quality assurance
procedures.

Appointment of attorneys should be done on a fair
rotational basis, selecting attorneys on lists that
match their skills and training with the complexity
of the case. Such lists can also note language
abilities that match attorneys with clients who do not
speak English. The person who selects the attorney
should not have any direct connection with the judge
who will make decisions in the case.

There should be some form of quality assurance
oversight procedures. This should be done by an
entity or person with knowledge of limited conserva-
torship advocacy and, again, by someone who is not
working for the judges who hear such cases.

Payment of court-appointed attorneys should be
based on the quality of performance and the quantity
of work done. Recommendations for the amount of
payment should come from someone knowledgeable
about these types of cases. The judge who orders
payment to a particular attorney should not be the
Judge who heard the case, so as not to create an
appearance of conflict of interest created by payment
decided by someone the attorney would not want to
offend by objecting, demanding hearings, or advis-
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ing the client to appeal.

3. A system similar to that operated by the Los
Angeles County Bar Association for appointed
attorneys in criminal cases should be adopted for use
in conservatorship cases, both limited and general.
The Indigent Criminal Defense Appointments
Program has been operating successfully for several
years. It achieves all three objectives mentioned
above: a fair selection process, quality assurance
procedures, and a payment method that removes
incentives for pleasing judges rather than providing
vigorous advocacy. The system could be called the
Conservatorship Appointments Program. Perhaps it
could be grafted to the current criminal appoint-
ments program so that it uses the same administra-
tive mechanisms but with additional staff who have
expertise in conservatorship litigation. The Conser-
vatorship Appointments Program of the Los Angeles
County Bar Association would select attorneys for
specific cases, monitor performance and conduct
quality assurance audits, provide trainings, and
recommend payments.

Effective Advocacy by Attorneys

In the current system, PVP attorneys are acting in
two or three different roles. They often serve as a
de-facto court investigator and their reports are even
used as substitutes for those of official Probate
Investigators. They also may view themselves as the
“eyes and ears of the court” with the aim of helping
the court resolve cases. They also may act as an
unofficial guardian-ad-litem, advocating for what
they believe is in the best interest of the client.

4. Court appointed attorneys for limited conservatees
should have one role only — vigorous advocacy for
the client. They should advocate for what the client
says he or she wants. Absent an express wish from
the client on any particular issue, they should
strongly defend and protect the rights of the client
from being diminished or removed. They should be
no different than privately retained attorneys. The
client’s wishes and rights should come first. The
fact that they are paid by county funds should not
alter their undivided loyalty to the client.
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Bet Tzedek

Bet Tzedek performs a valuable service by helping
petitioners complete the paperwork needed to obtain
an order and letters of administration for a limited
conservatorship. However, in the process, the clinics
may be inadvertently suggesting that petitioners
unnecessarily take rights away from conservatees and
improperly seek more authority than they truly need.

5. The Self Help Conservatorship Clinic should not
suggest, directly or indirectly, that proposed limited
conservatees are unable to complete an affidavit of
voter registration (with or without help from some-
one else). The clinics also should not lump all
“seven powers” together as a package deal, or group
them together as an attachment to the petition. Each
power should be listed separately, with a yes or no
box next to it, so that each is considered separately
by the petitioner.

Bet Tzedek sometimes provides direct legal repre-
sentation to petitioners in conservatorship cases that
are more complicated than usual. However, the
organization does not provide attorneys to represent
limited conservatees. The rationale for this policy is
that limited conservatees can have court-appointed
attorneys at county expense. However, sometimes
PVP attorneys are not capable of, or simply do not
provide effective representation. The blanket policy
of not representing limited conservatees should be
reconsidered.

6. Bet Tzedek should sometimes represent limited
conservatees upon request in cases that offer an
opportunity to create a precedent on important issues
such as voting rights, social rights, or sexual rights of
people with developmental disabilities. It should
also represent limited conservatees, from time to
time, in appeals that may set important policy prece-
dents, or in writ proceedings to challenge ineffective
assistance by PVP attorneys when that happens.
Periodic involvement by such an outside organiza-
tion, on behalf of limited conservatees, would be a
beneficial addition to the Limited Conservatorship
System.
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Regional Centers

At this time, it appears that the only role that Re-
gional Centers play in limited conservatorship cases
is that of assessing the capacity of clients to make
decisions regarding the “seven powers.” There is so
much more these nonprofit organizations can do to
protect the rights of their clients who they find
themselves the subject of such a proceeding. And
even in the role of assessing clients, there are ways
Regional Centers can improve.

8. Regional Centers should file capacity assessment
reports in a timely manner. Such reports are some-
times filed with the court weeks or even months
after the court grants a petition. This is not an
acceptable practice, either for the court or for the
Regional Center.

9. Regional Centers should do more to protect the
right to vote of their clients. Educational materials

about the right to vote of people with developmental
disabilities should be distributed a few months prior
to a client turning 18. Group seminars about the
right to vote should be conducted at least every two
years, several months before the deadline for regis-
tration for a general election.

10. Regional Centers, perhaps through or with the
assistance of their statewide association (ARCA)
should consult with medical, psychological, and
legal professionals to develop criteria and guidelines
for assessing each of the seven powers. Training
programs for Regional Center staff should be devel-
oped and implemented regarding these issues. It
appears that currently there are no such guidelines or
training programs being used.

11. Regional Centers should become acquainted
with the various federal laws governing the right to
vote as they apply to people with disabilities. These
protections should be considered as Regional Center
staff include in their assessment report an opinion on
the capacity of the client to complete a voter regis-
tration affidavit, with appropriate help. Currently,
Regional Center reports are silent on the issue of
voting capacity.
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Disability Rights California

A nonprofit legal services organization known as
Disability Rights California receives state and federal
money to protect the rights of people with develop-
mental disabilities.

Some of this money is channeled to DRC through the
State Department of Developmental Services. The
annual budget of DRC is nearly $20 million.

DRC employs a staff of Clients Rights Advocates
whose role is to protect and advocate for the rights of
Regional Center clients. Staff members are generally
housed with Regional Centers, even though they are
employed by DRC.

These Clients Rights Advocates currently play no
role in the Limited Conservatorship System. Appar-
ently this is so because such a role is not part of the
contract of DRC with the State Department of
Developmental Services. Perhaps this absence from
contractual duties is why none of the CRA’s housed
in the seven Regional Centers in Los Angeles County
attended the first conference on limited conservator-
ship sponsored by the Disability and Abuse Project.

12. Disability Rights California, and its Clients
Rights Advocates, should play an active role in
monitoring the Limited Conservatorship System and
in advocating for Regional Center clients when their
rights are threatened or are actually infringed.
Clients Rights Advocates should be informed when
social, sexual, marriage, or voting rights of Regional
Center clients are in jeopardy. They should advise
attorneys at DRC when this occurs and the attorneys
should intervene, as an interested agency or as an
amicus curiae in the trial court. DRC should also file
a “next friend” appeal or writ when it learns that the
constitutional rights of a limited conservatee have
been violated or the conservatee has not received
effective assistance of counsel. Such involvement by
an outside agency funded by the Executive Branch of
government would have a beneficial effect on the
Limited Conservatorship System which, up to now,
is not monitored by any agency outside of the Judi-
cial Branch.
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Los Angeles Superior Court

The Los Angeles Superior Court is aware of but has
not cooperated with the study being conducted by
the Disability and Abuse Project.

One short interview with the Presiding Judge of the
Probate Court was granted. But subsequent requests
of the Project for interviews with key personnel
received no response. A formal request for informa-
tion and access to records, per Rule 10.500, received
a cursory response which mostly declined to provide
information or access to records. The minimal
information that was provided to the Project was
ambiguous.

13. The Superior Court should welcome inquiries
from advocacy organizations about its operations.

Interviews should be granted. Information about
fiscal matters, policy, procedure, and administrative
practices should be shared without reluctance or
resistance. More transparency is needed.

Adult Protective Services

Complaints of abuse of adults with developmental
disabilities are reported to either Adult Protective
Services (APS) or to the Sheriff. Each of these
agencies cross reports complaints to the other, as
required by law.

However, a top management official at APS has
stated that APS is not require to cross report to the
Probate Court in cases where the alleged victim is a
limited conservatee. This may be done as a matter
of “best practices” but the agency does not consider
it to be mandatory.

14. The State Council on Developmental Disabili-
ties, or a state legislator, should ask the Attorney
General or the Legislative Council or both for an
opinion on the APS duty to report to the Probate
Court. If the opinion concludes that mandatory
reporting is not required, then legislation should be
introduced to make it mandatory. Limited
conservatees need such additional protection.
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Ten Statewide Concerns About the
Limited Conservatorship System

by Thomas F. Coleman

State Constitutional Requirement
— Uniform Operation

Article IV, Sec. 16 says that laws of a general nature
(such as the Probate Code) have uniform operation.

Court Appointed Attorneys
— Scope of Representation

The Probate Code entitles limited conservatees to a
court-appointed attorney. This is not uniform if some
attorneys are doing “stated wishes” advocacy while
others are doing “best interests” advocacy. The
Presiding Judge in Los Angeles tells attorneys it is up to
them as to which type of advocacy to give. The judge
from Orange County said that “best interests™ advocacy
is not allowed and that there is a California Supreme
Court decision that requires “stated wishes™ advocacy.
This is not uniform operation of law.

State Bar Standards
- Confidentiality and Loyalty

Confidentiality and loyalty are ethical standards for the
entire state. A trainer at a recent PVP training told
attorneys “you can’t rat out your client.” And yet,
attorneys are told to use the PVP report form on the LA
Probate website to advise the court of their findings
regarding the client. On that form, they “rat out” their
client by disclosing confidential information and by
sharing information adverse to their client retaining
rights. I have not found any clear guidance from the
State Bar as to the role of court-appointed attorneys in
conservatorship cases, despite the assertion of a
committee member that such guidance exists. Ifit exists,
why are the attorneys in Los Angeles violating these
standards. Since the practices of attorneys in Los
Angeles violate the duties of confidentiality and loyalty,
it is clear that laws of a general nature (state bar
standards) are not uniform in operation.

California Rules of Court
— Attorney Qualifications

Court form GC-010 must be filed by attorneys who want
appointments to represent conservatees or proposed

conservatees. The form is premised on Rule 7.1101(b).
The minimum standards of this rule and as stated in this
form are totally inadequate, especially for attorneys who
will represent people with developmental disabilities. A
private attorney qualifies by having represented three
LPS conservatees, proceedings which are completely
different from limited conservatorships and which
usually have involved a conservatee without a
developmental disability.

Another way to qualify is by having done three of five
tasks, including: (1) having prepared several estate
planning documents; (2) having represented fiduciaries;
and (3) having represented a petitioner in two contested
probate conservatorships. None of these three things
shows qualifications to represent a proposed conservatee
who has a developmental disability.

There are absolutely no educational or training
requirements at all, especially none conceming
interviewing people with developmental disabilities,
complying with ADA requirements, abuse of people with
developmental disabilities, voting rights laws, Lanterman
act rights, or constitutional rights of any nature. These
state rules on attomey qualifications are TOTALLY
inadequate and allow for a lack of uniform operation of
law.

Department of Developmental Services
- Oversight of Regional Centers

The Probate Code requires Regional Centers to assess
clients and file reports in limited conservatorship cases.
Judges must consider these reports in making decisions.
There are 21 Regional Centers and each one is a separate
corporation. We have been told that each one is free to
do as it wishes in terms of these evaluations and reports.

Although Regional Centers are supposed to be
accountable to the Department of Developmental
Services, from whom they receive their funding and with
whom they contract, it appears that DDS has no
regulations for the evaluation criteria, the number of
hours needed for evaluations, the minimum
qualifications for evaluators, or the training standards for
evaluators when it comes to limited conservatorship
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Preface

The Disability and Abuse Project has been engaged in an intense
study of the Limited Conservatorship System in California, with
a special focus on the Los Angeles Superior Court.

We engaged in independent research by reviewing court records,
interviewing litigants, observing court proceedings, consulting
experts, having conversations with judges, attending training
seminars, and convening conferences.

Our work has resulted in a series of reports in which we have
revealed our findings and made a significant number of
recommendations to improve the system. We shared our concerns
with officials and agencies, including: Chief Justice of California,
Attorney General of California, Director of the California
Department of Developmental Services, Board of Trustees of the
State Bar of California, Presiding Judge of the Probate Court in
Los Angeles, and the Public Defender of Los Angeles County. We
also reached out to the State Council on Developmental
Disabilities and its Area Boards, as well as the Association of
Regional Center Agencies (ARCA) and the 21 Regional Centers.

Despite our best efforts, little has changed. In fact, in terms of the
training of court-appointed attorneys, things have become worse.

This report examines the most recent Training Program conducted
by the Probate Court with the assistance of the County Bar
Association. The training program failed to help attorneys gain
“comprehension of the legal and medical issues arising out of
developmental disabilities” as required by local court rule 10.84.

Our next outreach will be to the Board of Supervisors of Los
Angeles County. They have been paying the fees of these court-
appointed attorneys with no questions asked and with no quality
assurance controls in place. Instead of enabling poor performance
with no-strings-attached fee payments, the Supervisors have the
power to turn things around by imposing conditions on the funding
of these attorneys to help insure that the intended beneficiaries of
this funding receive effective assistance of counsel.

To use a phrase coined for the Watergate film All the President’s
Men, the next step for those of us seeking reforms in the Limited
Conservatorship System is to “follow the money.”
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A Missed Opportunity

Training Program Fails to Help Attorneys Fulfill Ethical Duties and
Constitutional Obligations to Clients with Developmental Disabilities

by Thomas F. Coleman

The Los Angeles County Bar Association and the
local Probate Court have come under heavy criticism
for failing to properly educate court-appointed
attorneys who represent clients with developmental
disabilities in limited conservatorship cases.

Los Angeles Superior Court judges appoint limited
conservators in more than 1,200 cases per year. In
the overwhelming majority of these cases, the adults
who become limited conservatees lose their right to
make decisions regarding their residence, education,
finances, health care, marital status, sexual activities,
and even their social relationships.

Although the proceedings are called “limited
conservatorships” there is really nothing limited
about what happens in most cases. In addition to
losing these “seven powers,” about 90 percent of
these adults are also stripped of their right to vote.

Petitions for limited conservatorships are usually
initiated by parents who routinely ask the court to
transfer authority over all decisions from their adult
sons and daughters to them. They also routinely
make allegations in the petition that result in the loss
of voting rights for these proposed limited con-
servatees. The overwhelming majority of these
petitioners are not represented by an attorney.

The law requires the court to appoint a probate
investigator to screen these cases to determine if a
conservatorship is needed, if it is the least restrictive
alternative for providing protection to the proposed
conservatee, whether any of these seven powers
should be retained by the adult in question, and
whether the person seeking to be appointed as
conservator is a risk to the adult and whether some-
one else would be a better choice for this position of
trust and authority.
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Unfortunately, court investigators have not been
appointed in limited conservatorship cases for the
past few years. Why? Because a former Presiding
Judge of the Probate Court wanted to save money
and eliminating these investigators was the answer.
Presiding Judges in subsequent years, including
2014, have continued this practice.

As a result, the only person who might oppose the
need for a conservatorship, or the transfer of any of
the seven powers, or the loss of voting rights, or the
choice of conservator, is the attorney appointed by
the court to represent the proposed conservatee.

When a petition for a limited conservatorship is
filed, the law requires the court to appoint an attor-
ney to represent the proposed conservatee. In some
counties, this role is filled by the Public Defender.

In Los Angeles County, the Probate Court has
created a panel of attorneys from which it selects a
lawyer to represent a client in a specific limited
conservatorship case. This is called the Probate
Volunteer Panel and the lawyers are commonly
called “PVP Attorneys.”

Court rules require that attorneys who represent
clients in limited conservatorship cases “must have
comprehension of the legal and medical issues
arising out of developmental disabilities and an
understanding of the role of the Regional Center.”
(Local Court Rule 10.84)

Since these clients have a statutory right to counsel,
they also have a due process right to have an attor-
ney who provides “effective assistance.” To fulfill
these obligations, PP attorneys must acquire skills
necessary to investigate, interview, and raise legal
objections relevant to this specialized area of law.
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No doubt about it, this is a very specialized area of
law — one that requires attorneys to learn and acquire
knowledge and skills that are not required in garden
variety cases.

The Lanterman Act, on which the Probate Code’s
regulation of limited conservatorships is based,
guarantees that adults with developmental disabili-
ties have the same statutory and constitutional rights
as adults without disabilities. It requires that a
limited conservatorship be the last alternative, not
the first choice for protecting a vulnerable adult. It
insists that such adults should retain as many rights
as possible.

The Probate Code sets a high evidentiary standard
for the granting of petitions for limited conservator-
ship and for the transfer of any of the seven powers.
Clear and convincing evidence must be shown
before a judge grants such requests.

On each of the seven powers, such evidence must
show that the adult in question lacks the capacity to
make decisions in that area. For example, before
authority over social decisions is transferred from
the adult to the conservator, there must be clear and
convincing evidence that the adult lacks the capacity
to decide who to be friends with or who the adult
does not want to socialize with.

Taking away the right to make such social decisions
obviously implicates federal and state constitutional
rights of freedom on speech, freedom of association,
liberty, and privacy. A training designed to educate
attorneys on how to be effective advocates for
proposed limited conservatees surely would discuss
the rights afforded by the Lanterman Act and rele-
vant constitutional case law that may support chal-
lenges to the loss of constitutional rights.

There must be criteria for deciding whether a person
has or lacks capacity to make decisions in each of
these seven areas. What are those criteria? Who is
qualified to render a professional opinion on capac-
ity in each of these seven areas? What type of
objections can an attorney raise to whether this
criteria is supported by substantial evidence or
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whether the person rendering the opinion is qualified
to do so? Certainly a training of attorneys who
represent proposed limited conservatees would
address these important medical, psychological, and
legal issues.

The role of PVP attorneys, and the need for effective
representation, is critical to the integrity of the
limited conservatorship process. The PVP attorney
is generally the only lawyer in the courtroom on
these cases. Most parents are not represented by
counsel. Although the law mandates their involve-
ment, court investigators have been omitted by an
ex-parte judicial fiat.

The PVP attorney is all there is to keep the system
honest, to ensure that constitutional and statutory
rights are protected, to determine that lesser restric-
tive alternatives won’t work, to analyze whether
capacity assessments are accurate, and that clear and
convincing evidence supports these determinations.

Once the court grants a limited conservatorship
petition, and the powers are transferred and voting
rights determined, the role of the PVP attorney is
terminated by court order. Clients are not advised of
their right to appeal. Even in rare cases when one of
the parents objects to the court’s order as violating
the rights of their adult child, the parent is not
allowed to challenge the order on appeal. The parent
is said to lack “standing” to appeal. (In re Gregory
D. (2013) 214 Cal.App.4th 62, 67-68) Therefore, the
order goes unchallenged and a conservatee suffers.

So in most cases, there is only one opportunity to
“get it right” and that is when the PVP attorney is
representing the client before the petition is granted.
This reality underscores the importance that PVP
attorneys be well trained in “the legal and medical
issues arising out of developmental disabilities.”

This requires trainings to focus on statutory and
constitutional rights, evidentiary requirements, and
objections that can challenge a conservatorship or
the transfer of particular powers. Seminars need
speakers skilled on these issues. In-depth analysis
and debate, not surface discussions, are needed.
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The Advertised Program

The Los Angeles County Bar Association sent outan
email on August 18, 2014, announcing a “Manda-
tory PVP Training Program for Limited Conserva-
torship Proceedings.”

The description of the seminar said: “This program
provides training and education to PVP attorneys
representing proposed conservatees in limited
conservatorship proceedings. It is the course re-
quired by LASC Local Rule 4.124(b)(5) and helps to
satisfy the educational requirements set forth in
CRC 7.1101. The program will give an overview of
the duties of PVP attorneys in limited conservator-
ship proceedings, with emphasis on voting rights,
reasonable accommodations, confidentiality, Probate
Code 2351.5 powers, and interviewing and commu-
nications skills.”

I had attended a “Mandatory/Refresher PVP Attor-
ney Training Program” in April 2014 and was sorely
disappointed by the presentations. | had also re-
viewed the handouts given at trainings in prior years
and was likewise disappointed. In response, | wrote
a review of the inadequacy of these training pro-
grams and pointed out issues that had been ne-
glected. The review was sent to the Presiding Judge
of the Probate Court (who mandates and oversees
the trainings) and the Trusts and Estates Section of
the County Bar Association (that produces the
trainings under contract with the court).

My review complained that many important issues
had been ignored in prior trainings, such as the
constitutional and statutory rights of limited con-
servatees, voting rights, reasonable accommodations
of disabilities, ethical duties of confidentiality and
loyalty, interviewing and communication skills with
clients who have developmental and other disabili-
ties, and assessments of capacity in connection with
the “seven powers.”

When | saw the agenda for the new training, | was

elated. Most of the topics | had highlighted in my
review were scheduled to be discussed.
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I immediately signed up to attend the training
program. | was eager to observe the PVP attorneys
receive in-person training and to read the printed
material in the handout they would receive.

Then | called my colleague, Dr. Nora J. Baladerian,
a clinical psychologist who provides therapy to
clients with developmental disabilities. She also
conducts training programs for attorneys, law en-
forcement, and service providers on issues involving
developmental disabilities.

Nora was especially interested in the agenda item on
interviewing and communication skills since she
does trainings and has produced written materials
and training videos on this topic. So she registered
to take the PVP training.

Nora and | were both optimistic about the training.
We sincerely hoped that it would contain valuable
information that would enhance the ability of PVP
attorneys to provide effective representation to their
clients with developmental disabilities.

Effective representation would require these attor-
neys to raise any arguably meritorious issues in
order to protect the procedural, statutory, and consti-
tutional rights of their clients. It would require them
to understand the dynamics of each of the various
disabilities their client may have, to learn how to
interview such clients effectively, to evaluate the
assessments of capacity on each of the seven pow-
ers, and how to raise objections and preserve issues
for any potential appeal.

We knew that there was no way that such issues
could be competently presented in a three-hour
seminar. At a minimum, a series of 8 three-hour
presentations would probably be needed. But if the
handout materials the PP attorneys received at this
training program included the right documents, this
training could lay the groundwork for the series that
would be necessary. We remained optimistic.

On September 13, we drove to the offices of the Bar

Association, registered, and received the packet of
materials the organizers had prepared.
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The Training Program

About 80 attorneys attended the training. About 20
percent of them indicated they had never handled a
limited conservatorship case before, so for them this
training was essential. The others had handled such
cases, but I knew that in previous trainings they had
received incorrect information on some issues and
had never been trained on other vital issues. So for
them, this training was important too.

What follows is my review of the overall program,
the various presentations, and the handout materials.
The review compares the content that was delivered
with the content of the agenda that was advertised.
It also discusses what the content of a competent
presentation would be on each agenda item.

Unfortunately, once the handout was reviewed and
presentations were heard, optimism was shattered
and hope was replaced with profound disappoint-
ment. The handouts were woefully inadequate.
Some agenda items that were advertized were either
not covered at all or were handled in a surface and
perfunctory manner. Information presented con-
tained statements that were incorrect and sometimes
contradictory.

To be successful, a training program would have to
teach attorneys to provide effective representation
on a variety of legal, medical, and psychological
issues. Raising arguably meritorious issues would
require attorney to spot such issues first. A training
that would help attorneys meet due process stan-
dards for effective advocacy would help them
identify potential deficiencies in the system itself as
well as analyze procedural and substantive matters
in individual cases.

At a minimum, a training program would help
attorneys to “have comprehension of the legal and
medical issues arising out of developmental disabili-
ties and an understanding of the role of the Regional
Center,” as required by court rules.

This training did an adequate job of giving the
attorneys an “understanding of the role of the
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Regional Center,” but failed miserably in helping
them to understand and comply with the due process
requirement of effective representation and their
obligations under the court rule for “comprehension
of the legal and medical issues arising out of devel-
opmental disabilities.”

Interviewing and Communication Skills

None of the trainings of PVP attorneys conducted in
the past few years has included a presentation on
interviewing clients with developmental disabilities.
This isacritical function for PVP attorneys, perhaps
the most important task of all.

So when | saw “interviewing and communication
skills” on the advertisement for the seminar, | was
very pleased — especially since we had criticized the
court for not including this issue in prior trainings.

The online description of the program listed some-
one with a Ph.D. as a presenter. Since he was the
only presenter who was not an attorney and not a
Regional Center employee, | assumed that he had
been selected to make the presentation on interview-
ing and communication skills.

I asked my colleague, Dr. Baladerian, if she knew of
him. She said she had heard his name but really did
not know anything of his expertise on this topic.

She searched for information about him online but
the only thing she could find was that he was a
licensed psychologist. No curriculum vitae. No
website. No published articles. And really no
mention of him professionally in any way. It
seemed that this psychologist had kept a very low
profile.

I called his office and left a voice mail message,
asking him to call me back. | wanted to suggest that
he contact Dr. Baladerian who often does presenta-
tions to attorneys and first-responders on this topic.
He would benefit from brainstorming with her. He
never returned the call.

When we looked in the printed program at the
seminar, we saw this segment listed for a 30—minute
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presentation by the psychologist. Noraand I looked
at each other and grimaced. There is no way that
such a presentation could be done in a professional
and effective manner in that short time frame.
When Dr. Baladerian presents on this topic the
workshop lasts two days.

We looked in the program for the biographical
summary of presenters, hoping to learn more about
the credentials of the psychologist. Unfortunately,
the program contained biographies of presenters
from the PVP training given in April 2014, but
nothing about the presenters for this training.

When | pointed this out to the clerical staff, an
apology was soon made to the group and a new
handout with biographies was distributed. The new
pages contained no information on this psycholo-
gist. So everyone was about to hear a presentation
from a speaker about whom we knew nothing.

For 30 minutes, the presenter read his remarks from
a printed script, looking up at the audience from
time to time. His presentation consisted of his own
story — from childhood to the present time. He
talked about his personal experiences in interacting
with people who have developmental disabilities.

As for interviewing clients with developmental
disabilities, his message was simple. Treat them
like people.

The attorneys assembled in the room should have
felt extremely disappointed. It was an interesting
personal story, but they had paid good money to
learn about and to acquire skills in interviewing and
communicating with clients who have cognitive,
emotional, and communication disabilities. They
received no information on that topic.

The seminar moderator thanked the speaker, but did
not apologize to the audience that the presentation
did not respond to the agenda. People politely
pretended that all was well.

Dr. Baladerian and I were extremely disappointed.
I was embarrassed for the conference organizer,
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knowing that he had to be aware that the presenta-
tion did not deliver on what had been promised.

Nora and | wondered how this all came to pass.

What was the presenter told by the organizers?

What was he asked to speak about? What were his
credentials and was he properly vetted?

Nora offered to call him so she could inquire how he
came to be a speaker and why he felt that his presen-
tation would be acceptable, given the fact that a
specific topic was advertised.

A few days later, Dr. Baladerian had a phone con-
versation with the presenter. She learned that he has
a general clinical practice. He does not have experi-
ence or expertise in treating clients with develop-
mental disabilities. He has never made a presenta-
tion on interviewing people with developmental
disabilities.

Apparently, he was selected to be a speaker because
he has two daughters with developmental disabilities
and he knows someone at the County Bar Associa-
tion.

Considering the importance of the topic, and the
need for PVP attorneys to acquire knowledge about
interviewing clients with developmental disabilities,
the speaker should have been properly vetted. A
person should have been chosen with academic
credentials and professional experience in this area.

If the topic was how to conduct brain surgery for
tumors, and the audience was medical doctors who
wanted to learn about such surgery, a speaker would
not be chosen because he was a family practitioner
with a child who had undergone brain surgery. A
conference organizer would not ask someone a
personal favor to speak on a topic for which they
were not qualified. Vetting would be done and a
surgeon with experience would be selected to speak.

The Limited Conservatorship System in California
was created more than 30 years ago. That system
processes more than 5,000 cases each year through-
out the state. Considering these facts, it is astound-
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ing that educational materials do not exist specifi-
cally for court-appointed attorneys on how to effec-
tively interview and communicate with clients who
have intellectual and developmental disabilities.
Apparently they don’t.

Therefore, the next best approach would have been
for the seminar organizer to hand out materials on
the subject but which were developed for other legal
contexts, such as interviewing victims of crimes or
representing defendants with such disabilities in
criminal cases. Some of the information presented
in such materials would be relevant and helpful to
PVP attorneys in their interviews and other commu-
nications with their clients.

For example, the Journal of the National Center for
the Prosecution of Child Abuse has an article titled
“Forensic Interviews of Children Who Have Devel-
opmental Disabilities.” The Office for Victims of
Crime of the United States Department of Justice
has a free DVD and a guidebook that explain
“Techniques for Interviewing Victims with Commu-
nication and/or Cognitive Disabilities.”

There is a powerpoint presentation available online,
prepared by a professional training and consulting
organization, on “Effective Interviewing and Com-
munication with Children with Disabilities.” Al-
though it applies to children, it contains valuable
information that would pertain to adults with such
disabilities as well.

The Florida Bar Foundation produced a handbook
for defense attorneys titled “Developmental Disabil-
ities and the Criminal Justice System.” One section
discusses communicating with an individual with an
intellectual disability. Another focuses on commu-
nicating with a client who has autism.

Unfortunately, no resource materials on this topic
were given to the attorneys who attended this
training program. All they walked away with was
the story of one psychologist about his experiences
with people with developmental disabilities. Since
it was read by the presenter, it could have been
given to the lawyers rather than making them sit for

September 20, 2014

a half hour to listen as the presenter read it to them.

It is amazing, since effective communications
between attorney and client are critical to competent
representation, that the Bar Association has not paid
to have materials on this subject developed for
training programs.

The Association charges attorneys for the training
programs but apparently does not pay its presenters.
Therefore, each training program probably has a
financial surplus. Some of that surplus could be
used to pay experts to develop training materials and
perhaps even pay experts to conduct trainings that
are professionally prepared and that are delivered in
a sufficiently long time frame.

As it now stands, we are left with a situation where
court-appointed attorneys have not received any
formal training on how to interview or communicate
with clients who have cognitive and communication
disabilities. They did not receive proper training at
the most recent seminar nor did they at prior
trainings.

Attorneys must now fend for themselves, leaving to
chance whether clients with developmental disabili-
ties receive effective assistance of counsel.

Disability Accommodation

Reports issued by the Disability and Abuse Project
have criticized both the Probate Court and the Bar
Association for failing to educate PVP attorneys
about the need to provide accommaodations to clients
who have physical and/or intellectual and develop-
mental disabilities.

Previous trainings made no mention of the ADA and
its application to the court system and to attorneys
who represent clients with disabilities. So | was
pleased when | read in the advertisement for the
Mandatory PVP Training that the agenda included
the topic of “reasonable accommodation.”

I wondered who the presenter would be and whether
the conference planners would reach out to Angela
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Kaufman for suggestions on how to educate attor-
neys on this topic. Angelais the ADA Compliance
Officer for the City of Los Angeles.

The conference planners knew that Angela had
attended a Roundtable Conference on Limited
Conservatorships earlier this year. Because she
attended that conference, it was clear that she was
interested in the topic of ADA accommodations and
modifications as applied to limited conservatees.

When | contacted Angela, she said that no one from
the Probate Court or the County Bar Association
had approached her about the PVP Training Pro-
gram. Again, | wondered who the presenter would
be and how he or she would train the attorneys.

When Nora and | looked at the agenda in the printed
program, we discovered there was no specific
presentation on disability accommodation. So we
listened attentively to each of the several presenta-
tions to see who would mention the topic and what
they would say about it.

Disability accommodation was mentioned briefly,
perhaps for no more than two minutes, in the pre-
sentation of an attorney on “The Role of the PVP
Attorney in Limited Conservatorships.”

He mentioned that attorneys should find out how
their client communicates in order to take appropri-
ate steps to accommodate their needs. He referred
to court form MC410 which an attorney can use to
request a disability accommodation from the court
staff for times when the client is in court. A copy of
the form was not included in the materials he
supplied in the printed program.

Speaking of his materials, his handout was titled
“PVP Attorney Considerations for Persons with
Special Needs.” Despite the title, the content
appears to be something that had been prepared for
another purpose.

Much of the information in his handout was not

relevant to limited conservatorships. For example,
there was information on guardianships, general
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conservatorships, conservatorships of the estate,
special education, special needs trusts, estate plan-
ning, and government benefits. Of the eight pages,
only one was directly relevant to the topic of limited
conservatorships.

The presenter had not included written materials on
the Americans with Disabilities Act, its application
to the court system, its requirements on practicing
attorneys in the delivery of services to their clients,
or the consequences to attorneys for failure to give
reasonable accommodations. Either he had not been
asked to make a presentation on disability accommo-
dation or he was asked to do so but did not include
this topic in any meaningful way.

Judge Levanas mentioned disability accommodation
for about two minutes in his presentation on the
issue of voting. He made reference to the court
form, MC 410, and said the court had a compliance
officer. He mentioned assisted technology and sign
language interpreters. He emphasized that people
are entitled to have someone assist them in complet-
ing an affidavit of voter registration. That was it.

He devoted about two minutes to disability accom-
modation in a most general way.

With Judge Levanas on the voting panel was an
attorney who spoke about the voting registration
process. In that context, the attorney said that
conservatees are entitled to have help in registering
to vote and that the Regional Center can help them.
There were materials from Disability Rights Califor-
nia that people with disabilities are entitled to help
in registering to vote and in the voting process itself.

Other than the mention of voter assistance, and a
brief mention of form MCA410, the topic of disability
accommodation was not covered in any meaningful
way by any presenter. It was advertised in a manner
that lead me to believe that there would be a special
presentation on that topic. It certainly deserved a
separate presentation.

Like the topic of interviewing and communication

with clients who have developmental disabilities, the
subject of accommaodations for the clients of lawyers
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—in and out of court — could consume an entire day
or more to be done responsibly. There is just so
much area to cover.

Legal requirements and consequences for failure to
provide disability accommodations would need to
be addressed. Applicable state and federal law
would be discussed. How the law applies to the
court system itself would be examined. How it
specifically applies to attorneys in their interactions
with clients would be a major focus of a presenta-
tion. Adverse consequences to attorneys who do not
comply properly, including complaints to the State
Bar, lawsuits against them in state court, and actions
against them by the United States Department of
Justice would be included.

Then there would be a lengthy and detailed explana-
tion of the various types of physical, cognitive, and
communication disabilities, how they affect clients,
and how those specific disabilities can be accommo-
dated. This portion of the presentation alone could
consume a few hours.

Even with a cursory presentation, perhaps a brief
overview of the issues and an outline of what a
longer training would entail, a presenter could have
given the attorneys printed materials they could
study after the training. Such materials are plentiful.

The printed program could have included a nine-
page journal article titled “How to Make Your
Lawfirm Accessible to People with Disabilities.”
Published in 2011 by the State Bar of California, it
includes information on how the ADA and its
California counterpart apply to lawfirms. It explains
how reasonable modification of policies and prac-
ticesis required by lawfirms. It contains a wealth of
information, and cites many authorities in the 59
endnotes.

It could have included an article from a special
disabilities publication of the American Bar Associ-
ation, released just last year, titled “Serving Clients
with Disabilities: An Accessibility Guide for Law-
firms.” The article was co-written by Michelle
Uzeta, a disability rights lawyer who practices right
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here in Los Angeles.

The ABA article contains valuable information on
sensory disabilities, mobility disabilities, mental
health disabilities, even on cognitive disabilities.

There is a lengthy and detailed analysis by the
Oregon Attorney General on whether the court
system must provide a “process interpreter” upon
request to assist a litigant with a cognitive disability
to understand the proceedings. The information in
this analysis could be very helpful to PVP attorneys
who want to increase the prospects of their clients
understanding what is going on in court in a limited
conservatorship proceeding.

Considering the special needs of clients in limited
conservatorship proceedings, the critical importance
of accommodating those needs, and the failure of
prior trainings to address the requirements of the
Americans with Disabilities Act to PVP attorneys,
the meager few minutes allocated to disability
accommodation at the current training was appall-
ing. What is especially disturbing is that resource
persons, such as Angela Kaufman and Michelle
Uzeta, were not utilized.

Capacity Assessments and Determinations

There are two critical aspects involved in limited
conservatorship proceedings. One is process. The
other is outcome.

We want the process to have integrity. Having
effective assistance of counsel is essential to the
integrity of the process.

We want the outcome to be correct. Having accu-
rate capacity assessments and determinations are
necessary in order to have a correct outcome.

A program to train attorneys on so-called “2351.5
powers” must be designed to help attorneys under-
stand the criteria required for a capacity assessment
on each of the seven powers, who is qualified to
make such assessments, the process used to assess
capacity on a specific power in a particular case, and
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how to challenge improper assessments.

Presenters for a training on capacity assessments
must be carefully chosen. Not only must they have
knowledge of legal, medical, and psychological
criteria and evaluation processes, they must also be
able to discuss strategies for challenging shoddy
evaluations and inadequate reports to the court.

Each Regional Center is a separate non-profit
corporation. Each has its own polices and practices.
Therefore, anemployee of one Regional Center may
be able to discuss the practices of that particular
agency, but he or she lacks the knowledge needed to
discuss or evaluate the practices of a sister agency.

Furthermore, Regional Center employees are not
going to disclose the flaws and weaknesses in the
processes used by their agency or advise attorneys
on how to challenge those processes. The employ-
ees have a vested interest to discuss the issues in a
way that puts the agency in the best light possible.

An attorney for a Regional Center is not going to
reveal deficiencies in the evaluation process used by
the agency he or she represents. In discussing
section 2351.5 powers and capacity evaluations, the
Regional Center attorney will not speak as an
advocate for the rights of the proposed conservatee.
That attorney’s job is to protect the interests of his
or her client — the Regional Center.

So while it is appropriate to have the Executive
Director and the attorney for a Regional Center
speak on the issue of 2351.5 powers, the most they
can do is to discuss the process used by the specific
Regional Center they work for.

Their role is not to train attorneys for proposed
conservatees on how to be critical of evaluations,
how to challenge the credentials of the evaluator,
and how to cross-examine those who submit Re-
gional Center reports to the court. But those are the
very issues that are essential to a proper training of
attorneys on section 2351.5 powers.

After listening to the presentations of the Regional
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Center attorney and the Regional Center Executive
Director, the PVP attorneys had a general idea of
what this one Regional Center does in evaluating the
capacities of proposed conservatees. A very general
and vague presentation was made on this process.
But no detail was given on the exact criteria used on
each power, on whether there is a manual used, or
whether staff receives trainings on this.

The general impression | received from this presen-
tation was that sometimes a core staff meeting is
held, sometimes not. IPP and IEP reports and other
client records are reviewed by someone, but the
credentials of that someone were not disclosed. It
was all very vague and nonspecific.

The presentation of Judge Cowan involved sidebar
comments, throwing out questions to the other two
presenters from time to time. He noted various
inconsistencies in Regional Center recommenda-
tions, such as a recommendation to take away the
right to contract but to allow the client to retain the
right to marry. When questioned about the inconsis-
tency, and that marriage is a contract, the Executive
Director said the Regional Center thinks of marriage
as a form of romance, a relationship type of thing,
but not as a contract. The level of analysis was just
too casual for a legal training program for lawyers.

Someone should have mentioned, but did not, that
PVP attorneys can ask the court to appoint a psy-
chologist or psychiatrist under Evidence Code
Section 730 to evaluate the capacity of the client in
any or all of the seven areas under scrutiny — deci-
sions regarding residence, medical treatment, fi-
nances, education, marriage, social relationships,
and sexual activities.

A professional training of legal advocates on how to
evaluate the adequacy of capacity assessments and
how and when to challenge them was what PVP
attorneys needed — not a vague presentation on how
one Regional Center generally operates.

It was emphasized that each Regional Center func-

tions differently. Therefore, the training session
should have provided information on how each of
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the seven Regional Centers in Los Angeles County
make evaluations and submit reports on which of
the seven powers should be retained and which
should be transferred to a conservator.

The Probate Court could have gathered such infor-
mation and passed it along to the PVP attorneys.

The Presiding Judge could have sent a letter to the
seven Regional Centers, instructing them to submit
a report to the court, in declaration form, on: (1)
criteria used to determine capacity in each of the
seven areas; (2) protocols for making such evalua-
tions; (3) which staff person is responsible for such
evaluations; (4) credentials of that person or per-
sons; (5) training materials used to educate these
evaluators on how to conduct the evaluations; (6)
amount of time spent in evaluating the seven powers
and writing the report, on average, in a limited
conservatorship case; (7) guidelines or regulations
of the Department of Developmental Services
(DDS) for making such evaluations and preparing
such reports by Regional Centers; and (8) specific
language in their contracts with DDS on the subject
of 2351.5 evaluations.

The court could have directed its investigations unit
to compile the responses from the Regional Centers
into a booklet to be distributed to PVP attorneys,
along with a summary prepared by the investiga-
tions unit. That would have been educational and
truly would have helped attorneys to fulfill the
requirement that they understand the role of the
Regional Center. (Local Rule 10.84)

The handout did not fill any gaps in the verbal
presentations. No written information or resources
of any substance on capacity assessments were
provided, although many were readily available.

There are resources developed jointly by the Ameri-
can Bar Association and American Psychological
Association for assessing capacity of older adults
that are relevant to assessments of an adult of any
age with a cognitive disability.

A handbook for psychologists titled “Assessment of
Older Adults with Diminished Capacity” could have
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been referenced in the program materials. There is
also a handbook for judges titled “Judicial Determi-
nation of Capacity of Older Adults in Guardianship
Cases.” In addition, there is a handbook for lawyers
titled “Assessment of Older Adults with Diminished
Capacity.”

This set of handbooks would have pointed PVP
attorneys in the right direction in terms of the issues
and considerations they should consider in evaluat-
ing the capacities of their own clients or challenging
the opinions of petitioners or the recommendations
of Regional Centers.

There are other resources, such as an article in the
American Family Physician titled “Can the Patient
Decide? Evaluating Patient Capacity in Practice.”

In 1995, the California Legislature enacted the “Due
Process in Competency Determination Act” which
is embodied in sections 810 to 814 of the Probate
Code. This could have been referenced in the
presentation on “The Role of the PVP Attorney” but
was not mentioned there or anywhere else.

A discussion of the requirements of the Due Process
Act is contained in an article written by Patrick
Fitzsimmons, M.D. titled “Legal Mental Capacity —
A Psychiatrist’s Perspective.”

According to an article written by Robert Allen,
Ph.D. “Attorneys wishing to protect their clients by
providing the most comprehensive scientific assess-
ment, and conversely, avoid malpractice entangle-
ments are obliged to consider the Due Process in
Competency Determinations Act code changes and
the following evaluation methods.”

Another excellent resource for attorneys is a publica-
tion by the California Advocates for Nursing Home
Reform titled “”’Determining Capacity and Repre-
senting Clients with Diminished Capacity: An
Advocates Guide.” It also has a guide for advocates
titled “California Conservatorship Defense.” These
materials would have been great resources for PVP
attorneys to utilize in preparing themselves to be
effective advocates for their clients.
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Voting Rights

The issue of voting rights probably found its way
onto the agenda of the training program because of
complaints that the April training had misinformed
PVP attorneys about the right of a conservatee to
have assistance in completing an affidavit of voter
registration.

The fact that a complaint had been filed against the
Los Angeles Superior Court with the United States
Department of Justice just two months ago probably
also had something to do with it. The complaint
alleged that state law, as administered by the Pro-
bate Court, violated federal voting rights pro-
tections. In particular, it was alleged that PVP
attorneys had been advised that someone could not
help their clients complete a voter registration form.

It was also alleged that the court was using an illegal
“literacy test” in determining whether proposed
conservatees should be disqualified from voting.
Federal law prohibits states from making the right to
vote depend on whether someone can “read, write,
interpret, or understand any matter.” That is exactly
what judges do when they disqualify someone from
voting because he or she is unable to show an ability
to complete an affidavit of voter registration.

The segment on voting rights was presented by an
attorney from a non-profit legal services organiza-
tion, and Judge Michael Levanas, Presiding Judge
of the Probate Court. The non-profit organization
was mentioned in the DOJ complaint as being
complicit in the violation of voting rights in that
their self help clinics had routinely prompted par-
ents to make allegations in the petition that were
likely to result in the loss of voting rights for the
proposed conservatee.

The presenters did a good job of clarifying, in no
uncertain terms, that conservatees have the right to
have someone assist them in completing a voter
registration form and that they cannot be disquali-
fied from voting because they had such assistance.
But on the issue of the illegal literacy test, Judge
Levanas aggravated the problem.
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Neither he nor the other presenter mentioned the
pending complaint with the DOJ. However, Judge
Levanas did allude to the fact that there is a theory
out there that California law violates federal prohibi-
tions against literacy tests.

The problem is with what he said next. Judge
Levanas told the attorneys that the Probate Court
would not be deciding any federal constitutional
issues. He emphasized that if anyone wanted to
raise such issues, they should do so in federal court.

In effect, Judge Levanas was telling PVP attorneys
not to waste their time raising federal voting rights
objections in limited conservatorship cases. His
statements were both ethically inappropriate and
procedurally incorrect.

Federal issues are raised in state court every day.
Evidentiary objections based on assertions of Fifth
Amendment rights, or motions to suppress based on
Fourth Amendment rights are routine. State and
federal courts have concurrent jurisdiction over
federal constitutional issues.

The United States Constitution declares: "This
Constitution, and the Laws of the United States
which shall be made in pursuance thereof . . . shall
be the supreme Law of the Land; and the Judges in
every State shall be bound thereby.” (Art. VI, cl. 2)

Itis settled law that “Upon the State courts, equally
with the courts of the Union, rests the obligation to
guard, enforce, and protect every right granted or
secured by the Constitution of the United States. . ."
(Robb v. Connolly (1884) 111 U.S. 624, 637)

For the Presiding Judge of the Probate Court to
advise court-appointed attorneys that the judges will
not consider federal voting rights objections in
limited conservatorship proceedings is itself a
violation of the voting rights of people with disabili-
ties. The United States Department of Justice has
been duly advised of his remarks. The court should
notify the PVP attorneys who heard these remarks
that they were made in error and that the court will
rule on relevant federal objections.
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Confidentiality

The advertised agenda listed confidentiality as an
issue that would be covered in the training program.
However, the printed program handed out at the
event did not have a specific presentation on that
topic.

Instead, the issue of confidentiality was mentioned
directly, or implicated indirectly, in the comments
of three speakers: an attorney in private practice,
Judge David Cowan, and Judge Michael Levanas.
There were no materials on confidentiality in the
printed program booklet.

A proper training on this issue would have cited
statutes, professional rules of conduct, and case law
governing confidentiality. The confidentiality of
attorney-client communications and attorney work-
product would have been discussed. Opinions of
the Ethics Committees of state and local bar associ-
ations would have been mentioned. Law review and
journal articles would have been referenced.

None of that happened. Rather, some brief com-
ments were made, mostly stated in passing.

In what appeared to me to be an indirect reference to
criticisms that when attorneys file PP reports with
the court, they are breaching the rule of confidential-
ity, Judge Levanas stated there is no mandate for an
attorney to file a PVP report. Forms exist, but you
don’t have to use them. A report is optional and up
to each attorney, he emphasized.

The fact that filing such a report is not mandatory
does not alter the conclusion that the discretionary
filing of a report that includes information protected
by the rule of confidentiality would be a violation of
ethics. It just gets the court off the hook from an
allegation that the court is mandating the violation.

Judicial statements have been made that underscore
the breaches of confidentiality (and loyalty) inherent
in filing a PVP report that contains attorney opin-
ions gained from confidential communications or
that are based on attorney work product.
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Information that a client is unable to complete an
affidavit of voter registration, even with help, is
something that should be confidential, not disclosed
in a PVP report. How would the attorney know this
unless the attorney unsuccessfully tried, with appro-
priate accommodations, to have someone help the
client complete such a registration form?

A statement in a PVP report that the attorney be-
lieves the client lacks capacity to make decisions in
one or more areas is also something based on infor-
mation gathered in the course of representation. A
portion of that opinion would be based on the attor-
ney’s observations of the client and his or her
personal and professional interpretations of those
observations.

At the mandatory training in April 2014, a judge told
the attorneys that the court preferred them to use the
standard PVP report form that is found on the
court’s website. No one at the current training
rescinded or contradicted or retracted that statement.

Judge Cowan reminded the attorneys that court
investigators are not appointed on limited conserva-
torship cases, therefore the court expects them to “be
the eyes and ears of the court.” Another presenter
confirmed that such investigators are not involved.

Having PVP attorneys serve as de-facto court inves-
tigators, to gather information about the client and
share it with the court, is a breach of confidentiality
(and loyalty) of the highest order.

In the question-and-answer session at the end (after
dozens of attorneys left the seminar because they
were given permission to leave), Judge Levanas
explained how and why a decision was made to stop
using court investigators and to start relying on PVP
attorneys as substitute investigators.

He said that a presiding judge before his time
stopped using court investigators for budgetary
reasons. | was surprised when he admitted that it
was improper to expect PVP attorneys to assume
such arole. But despite this opinion, the fact is that
for several years, and right up to the present time,
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that is what PVP attorneys are doing because court
investigators are not assigned to these cases.

One presenter tried to justify the filing of PVP
reports as not being a violation of confidentiality by
branding them as responsive pleadings. He said that
in civil cases a responsive pleading is required so it
cannot be a confidentiality violation for a PVP
attorney to file a report. This is a non sequitur.

First, Judge Levanas stated that attorneys are not
required to file a PVP report. Secondly, they are not
aresponsive pleading, but contain large amounts of
personal and confidential information that are not
general admissions or denials of allegations in the
petition. Third, the inclusion of information based
on confidential communications or work product is
not transformed into non-privileged information
simply because an attorney decides, without permis-
sion of the client, to disclose it.

For example, in a personal injury lawsuit a defense
attorney would not be allowed to state his opinionin
an answer that the client was liable — based on
communications with the client and investigations
by the attorney —without obtaining permission from
the client first. This would violate the duties of
confidentiality and loyalty. That fact that the viola-
tions occurred in a civil case in a responsive plead-
ing would not transform them into an acceptable
practice.

A question was raised about the federal health care
confidentiality law known as HIPAA. Would not
the inclusion of the client’s medical diagnosis in a
public document such as a PVVP report be a violation
of the confidentiality and privacy requirements of
HIPAA? Without citing any authority and without
any hesitation, one presenter stated that it was not a
violation because the information was obtained by
the attorney from a third party. Not so.

The diagnosis of the client is sensitive medical
information. If it was found by the attorney in
Regional Center records, it would be confidential
information since such records are confidential and
governed by HIPAA when they contain medical
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information. So if the source of the third party
information is protected by HIPAA, then the
redisclosure of it by the attorney would logically be
a violation of medical confidentiality.

The appropriate response would have been to say “I
do not know the answer to that question. It is
something that we need to look into further. It
probably depends on whether the third party records
from which the attorney got the information were
governed by HIPAA. 1 will get back to you.”

The bottom line is that the issue of confidentiality
was not covered as its own topic, no resource mate-
rials or references were provided, and the sporadic
mention of confidentiality was very brief and sur-
face. The training on this issue was not done profes-
sionally.

Conclusion

Dr. Baladerian and | started out with optimism. We
hoped that the training would be professionally
done. We wanted the attorneys to receive informa-
tion to help them to be effective advocates for
clients with developmental disabilities.

We left the training program with our hopes dashed.
Some of the advertised agenda items were not
covered at all. Others were handled in a very sur-
face manner. Speakers contradicted each other on
various issues. Incorrect information was given to
the attorneys.

The written materials are of little use to PVP attor-
neys. Many valuable materials, resources, and
references could have been included but were not.

This was a missed opportunity. If they were being
graded for the quality of the training, the Probate
Court and the Bar Association would receive a
failing grade by any objective standards. ¢0<¢

Thomas F. Coleman is the Legal Director of the
Disability and Abuse Project. He can be contacted
at: tomcoleman@earthlink.net. The website of the
Project is found at: www.disabilityandabuse.org.
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Appendix

Letters Written to Public Officials
(with links to documents online)

Chief Justice of California
May 15, 2014
June 15, 2014
June 23, 2014
September 23, 2014

California Attorney General
May 23, 2014

Director

Department of Developmental Services
June 1, 2014

Board of Trustees

State Bar of California
August 29, 2014

Presiding Judge, Probate Division
Los Angeles County Superior Court

May 15, 2014
August 28, 2014

Public Defender

Los Angeles County
June 2, 2014

Attorney General
U. S. Department of Justice
July 10, 2014
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Thomas F. Coleman

People with Disabilities Have Been
Part of His Advocacy for Decades

The Commission’s Report, issued in 1982, con-
tained recommendations to clarify and strengthen
the rights of people with disabilities. One of its
proposals was that “disability” be added to Califor-
nia’s hate crime laws. That happened in 1984.

Coleman’s next project involving disability issues
was his work as a Commissioner on the Attorney
General’s Commission on Racial, Ethnic, Reli-
gious, and Minority Violence. In addition to
focusing on violence motivated by racial prejudice
and homophobia, the Commission’s work -
spanning several years from 1983 to 1989 — also
included violence against people with disabilities.

The next phase of Coleman’s work with disability
issues involved family diversity. Coleman was
the principal consultant to the Los Angeles City
Task Force on Family Diversity. He directed this
38-member Task Force from 1986 to 1988. He
wrote its final report, which included a major
chapter on Families with Members Who Have
Disabilities. Recommendations were made on
how the city could improve the quality of life for
all families, including people with disabilities.

A few years later, he and Dr. Baladerian created a
Disability, Abuse, and Personal Rights Project,
which was organized under the auspices of their
nonprofit organization, Spectrum Institute.

Coleman’s advocacy shifted to other issues for

Thomas F. Coleman has been advocating for the rights of people
with disabilities since he met Dr. Nora J. Baladerian in 1980. That
was the year when Coleman became the Executive Director of the
Governor’s Commission on Personal Privacy.

Coleman wanted the Commission to focus on the privacy rights of
a wide array of constituencies, one of which was people with
disabilities. On his recommendation, Dr. Baladerian became a
Commissioner and Chaired its Committee on Disability.

several years, focusing on widely divergent sub-
jects such as promoting the rights of single peo-
ple, to fighting the abuse of troubled teenagers by
boot camps and boarding schools.

Several years ago, Coleman began working again
with Dr. Baladerian, devoting more of his time to
the disability and abuse issues which she has
championed for decades. As he learned more
about these issues, he dedicated more of his time
and talent to abuse of people with disabilities.

A few years ago, Coleman and Dr. Baladerian
instituted a new Disability and Abuse Project,
which recently conducted the largest national
survey ever done on abuse and disability.

Although most of the work of the Project involves
research and advocacy on policy, Coleman has
become involved in several individual cases. One
challenged a plea bargain as too lenient to serve
justice for the sexual assault victims. Another
sought to reduce the 100 year sentence of an 18
year old man with a developmental disability as
disproportionately harsh. The other three in-
volved adults whose rights were not being pro-
tected by the conservatorship system.

The most recent campaign is an ambitious Conser-
vatorship Reform Project, which seeks to better
protect the rights of adults with developmental
disabilities who become conservatees.







Following this early career experience, he did not indicate ongoing work with people with disabilities.
Nor did he, at any time, reference the fact that there are professionals who conduct training programs
on this topic for attorneys, law enforcement, protective services and other related professionals, and
that there are both books and training videos available for them from the U. S. Department of Justice
and CDAA. Iproduced the two videos under a grant from USDOJ using the wisdom of an advisory
group, and this was part of the reason that in 2008 I was selected by DOJ to receive their National
Victims Services Award from the Office for Victims of Crime. The videos are available on the NCJRS
website, along with training guidebooks.

Neither the training host, Jonathan Rosenbloom, nor Judge Michael Levanis, when addressing the
audience after Dr. Brightman’s talk, apologized to the audience for him not addressing the promised
and critical topic, or even acknowledged that the promised information was not delivered. The
audience went home with a certificate from LACBA (CLE’s) confirming that they had received
training in interviewing skills with individuals with intellectual and developmental disabilities.

A few days later, I called Dr. Brightman. I wanted to know more about his background, training and
expertise that would have caused him to be selected to be the presenter on this topic. Dr. Brightman
returned my call. He said that he actually has “no expertise in interviewing individuals with
developmental disabilities, no training, does not do that type of work and does not conduct trainings
on the topic.” He did not know of any resources on the topic that he might have shared with the
audience. A fter finishing his studies, he said, he opened a private practice in Westwood where he treats
individuals and couples, not including people with intellectual disabilities. He stated that the reason
he was selected was likely that he and Jonathan are friends, and that because Dr. Brightman has kids
with developmental disabilities, Jonathan probably thought he was a good choice.

I did not point out to Dr. Brightman that he should have declined the invitation as he does not have the
requisite skills and background as was required by the invitation and would be required by professional
ethics. But, he said, it was all very informal and he was “doing a favor” for Jonathan. I have no
quarrel with someone doing a favor for a friend. I do have a quarrel with promising essential training
content, then not providing it at all. And, making no apology for it, and not making up for it later. The
whole thing was far below any level of quality that I had imagined would be supported by the court
and/or the LACBA. I never have in the past attended a training program that they offered. I have
personally, however, designed and taught dozens of training programs for attorneys and law
enforcement officers and officials in which CLE’s were provided, for which the content was delivered.

While Dr. Brightman may be a nice man, that is not the qualification training attendees would expect
or value. They came in order to learn the skills that are needed in their critical role as legal
representative of proposed conservatees. Who are the real losers? The proposed conservatees, whose
attorneys have received absolutely no training to understand them and effectively converse with them.

I really hope that, with your leadership, the training operations will change.

Sincerely,

Nora J. Baladerian, Ph.D.
Executive Director

Disability and Abuse Project
nora@disability-abuse.com



Individual Program Plan (IPP) for Limited Conservatorships:
An Essential Advocacy Tool for Court-Appointed Attorneys

by Thomas F. Coleman

A procedure known as an IPP is available for court-
appointed attorneys in limited conservatorships.
Although requesting an IPP review will improve the
prospects of a favorable outcome for clients, attor-
neys have not been making such requests. Using an
IPP procedure will not increase costs for the probate
court, so judges should endorse it.

Before explaining how an IPP review would work in
this context, a discussion of the

the individual, shall be designed to encourage the
development of maximum self-reliance and inde-
pendence of the individual, and shall be ordered only
to the extent necessitated by the individual's proven
mental and adaptive limitations. The conservatee of
the limited conservator shall not be presumed to be
incompetent and shall retain all legal and civil rights
except those which by court order have been
designated as legal disabilities and have been

specifically granted to the limited

history and purposes of limited
conservatorships is appropriate.

Limited Conservatorships

The California Legislature estab-
lished a system of limited
conservatorships for adults with
developmental disabilities in 1980.

v Available but unused procedure
v Improves outcome for client

v Needed for effective advocacy
v May save the court money

v Should be used in each case

conservator. The intent of the Legis-
lature, as expressed in Section 4501
ofthe Welfare and Institutions Code,
that developmentally disabled citi-
zens of this state receive services
resulting in more independent, pro-
ductive, and normal lives is the un-
derlying mandate of this division in
its application.” (Probate Code Sec-

The new system grew out of the
disability rights and de-institutionali-
zation movements of the 1970s. (CEB, California
Conservatorship Practice, Section 22.1, at p. 1061
(2005))

The newly-created limited conservatorship system
was designed to serve two purposes.

“First, it provides a protective proceeding for those
individuals whose developmental disability impairs
their ability to care for themselves or their property in
some way but is not sufficiently severe to meet the
rigid standards of Prob. Code § 1801(a)-(b) for
creation of a general conservatorship. Second, in
order to encourage maximum self-reliance and
independence, it divests the limited conservatee of
rights, and grants the limited conservator powers,
only with respect to those activities in which the
limited conservatee is unable to engage capably.”
(Id., at Section 22.2, p. 1061)

The rights of people with developmental disabilities
found in the Lanterman Act were incorporated by the
Legislature into the limited conservatorship system
which is regulated by the Probate Code.

“A limited conservatorship may be utilized only as
necessary to promote and protect the well-being of
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tion 1801)
Role of Appointed Attorneys

The Probate Code specifies that when a limited
conservatorship petition is filed, the proposed
conservatee is entitled to be represented by an
attorney in the proceeding.

“In any proceeding to establish alimited conservator-
ship, if the proposed limited conservatee has not
retained legal counsel and does not plan to retain
legal counsel, the court shallimmediately appointthe
public defender or private counsel to represent the
proposed limited conservatee.” (Probate Code
Section 1471)

“Implicit in the mandatory appointment of counsel is
the duty of counsel to perform in an effective and
professional manner.” (Conservatorship of
Benvenuto (1986) 180 Cal.App.3d 1030,1037, fn. 6)
An attorney appointed to represent a conservatee
must vigorously advocate on the client’s behalf.
(Conservatorship of John L. (2010) 48 Cal.4th 131)

Once a statutory rightto counsel has been conferred,
“a proposed conservatee has an interest in it which
is protected by the due process clause of the Consti-
tution.” (Conservatorship of David L. (2008) 164
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Cal.App.4th 701, 710)

These precedents confirm that adults who are
subjected to a limited conservatorship proceeding
not only have a statutory right to appointed counsel,
but have a constitutional right under the due process
clause of the United States Constitution to receive
effective assistance of counsel. This article explains
how an IPP is an essential component of effective
advocacy in these proceedings.

When an attorney is appointed to represent a client
with a developmental disability after a petition for a
limited conservatorship is filed, the attorney knows
the client has special needs. Along with this knowl-
edge comes special obligations for the attorney.

Allegations in the petition put the attorney on notice
that the client may have a variety of disabilities that
interfere with the client’s ability to make decisions, to
communicate, and to adapt behavior to socialnorms.
The disabilities may involve mobility, communication,
cognitive, or emotional limitations.

To provide the client with effective representation, an
attorney should immediately request a variety of
documents from the client’'s regional center. This
would include the most recent IPP as well as any
clinical evaluations or reports the regional center has
about the client. The attorney should have a conver-
sation with the client's case manager to determine
the types of communication or other accommoda-
tions the attorney will need to use in order to have
meaningful interaction with the client. If the clientis
still enrolled in school, the most recent Individual
Educational Plan (IEP) should also be obtained.

A review of the petition, IPP, IEP, and other regional
center documents, coupled with a conversation with
the case manager, should give the attorney enough
information to develop a preliminary plan for making
attorney-client interactions as effective as possible.

The attorney should be mindful that the outcome of
the limited conservatorship proceeding could effect
the client for many years. The proceeding begins
with a legal presumption that the client has capacity
to make all decisions in his or her life. The Lanter-
man Act and Probate Code specify that the client
has a legal interest in keeping as many rights as
possible and in obtaining the supports and services
necessary to exercise those rights. It is the duty of
the attorney to protect those rights to the extent the
client has the capacity, with or without support, to
make decisions in each of seven areas.

It is not the duty of the attorney for a proposed
limited conservatee to prove anything. The petitioner
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has the burden of proof.

A limited conservatorship “shall be ordered only to
the extent necessitated by the individual's proven
mental and adaptive limitations.” (Probate Code
Section 1801)

Proposed conservatees need an attorney to make
sure the petitioner and the court investigator demon-
strate, with clear and convincing proof, that: (1) a
conservatorship is necessary; (2) lesser restrictive
alternatives have been explored and why they will
not work; (3) the proposed conservatee is unable to
make decisions, even with help, in any of the areas
where authority will be transferred to the conservator;
and (4) the person seeking such authority is the best
person to be appointed conservator.

Clear and convincing proof requires a finding of high
probability, based on evidence so clear as to leave
no substantial doubt, sufficiently strong to command
the unhesitating assent of every reasonable mind.
(Conservatorship of Wendland (26 Cal.4th 519, 552.)
That is a very high standard.

To provide effective representation to a proposed
limited conservatee, an attorney must conduct an
independent investigation on the four critical issues
mentioned above. Fortunately, an investigative tool
is available and it is without cost to the attorney. Itis
called an IPP or Individual Program Plan.

Requesting an Individual Program Plan

A regional center client or an authorized representa-
tive may request an IPP review at any time. (Welfare
and Institutions Code Section 4646.5(b)) Once such
arequestis made, a review meeting must be sched-
uled within 30 days.

The statutory purpose of the IPP process coincides
with the type of assessment needed for a conserva-
torship proceeding: “Gathering information and
conducting assessments to determine the life goals,
capabilities and strengths, preferences, barriers, and
concerns or problems of the person with develop-
mental disabilities.” (Welfare and Institutions Code
Section 4646.5(a)(1))

Assessments pursuant to an IPP process “shall be
conducted by qualified individuals.” (Welfare and
Institutions Code Section 4646.5(a)(1))

The attorney should send a letter to the regional
center requesting a formal IPP review: (1) to assess
whether the client lacks the capacity to make inde-
pendent decisions in each of several areas — resi-
dence, confidential records, education, medical,
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contracts, marriage, and social and sexual decisions;
(2) if capacity is found to be lacking, then to assess
whether the client would have capacity to make
decisions in any of these seven areas with appropri-
ate supports and services; and (3) if the answer to
guestion 2 is yes, to identify the types of supports or
services that would enable the client to engage in
supported decision making so that conservatorship
would be unnecessary or would enable the client to
keep decision-making rights in one or more of the
seven areas.

The letter should specify that the assessment should
only be done by a “qualified individual” as required
by law. The Legislature has indicated that conserva-
torship assessments may be done by a licensed
medical practitioner, or by a licensed and qualified
social worker or psychologist. (Health and Safety
Code Section 416.8) Whether professionals are
qgualified to conduct such an assessment would
depend on the extent of their training in this area.

The attorney should include in the letter the names
of individuals, such as parents or others, who the
client wants to attend the IPP review meeting. The
meeting should occur after the assessment report
has been submitted to the attorney and the regional
center. ldeally, the professional who conducted the
assessment should be at the meeting to answer
guestions, even if only by telephone.

Since the process of the court has been invoked by
the filing of the petition, an updated IPP agreement
cannot be signed and implemented without court
review. If the petition is withdrawn or dismissed, the
client would be able to sign the IPP update. If the
case is set for a hearing, or if a conservator is
appointed, the court could approve the updated IPP
or the conservator would be able to sign it after
letters of conservatorship have been issued.

If the regional center declines to appoint a qualified
individual to conduct an assessment, or if there is a
disagreement about whether the regional center will
provide the supports and services necessary for
supported decision making, the attorney has proce-
dural options to resolve the dispute.

The attorney could file an administrative appeal on
behalf of the client under the fair hearing procedure.
Alternatively, the attorney could ask the probate
court to issue an order to show cause directing the
regional center to provide the service or to appear in
court to show cause why it should not do so.

Regional centers are authorized by statute to con-

duct an assessment of the specific areas, nature,
and degree of disability of the proposed conservatee
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and to submit a report to the court with findings and
recommendations. (Probate Code Section
1827.5(c)) Since the law requires that assessments
for IPP purposes must be done by “qualified individu-
als,” an assessment for a court proceeding should
be done by a qualified professional as well.

Current practices for regional center assessments, at
least in Los Angeles County, are very informal.

Methods vary from one regional center to another.

Criteria and trainings for assessments are lacking.

Sometimes reports are filed after a conservatorship
order is granted. Requests by attorneys for IPP
reviews would improve the process considerably.

In Los Angeles, local court rules require attorneys
who represent proposed limited conservatees to be
“familiar with the role of the regional center.” (Rule
4.124) There must be a purpose underlying this rule.
Presumably having such knowledge enables attor-
neys to utilize the services of a regional center in the
context of a limited conservatorship case.

There would be no cost to the probate court for IPP
reviews requested by attorneys. Regional centers
would pay for staff time, capacity assessments, and
supported decision making services if needed. The
attorneys would spend a few additional hours on a
case, butthose fees would be paid by the county and
would not come from the court’s own budget.

Ongoing court supervision of a conservatorship case
can be expensive over time. An IPP review may
determine that appropriate services for supported
decision making completely obviate the need for a
conservatorship.  The possibility of eliminating
ongoing court supervision should itself cause judges
to endorse this available, but not utilized, IPP review
process in conservatorship cases.

With so much riding on the outcome, effective
representation requires attorneys to request an IPP
review and an assessment of capacities by a quali-
fied professional. This should become a standard
practice for all court-appointed attorneys in limited
conservatorship cases. Judges who appoint such
attorneys should not just support it, they should
require it. 000

Attorney Thomas F. Coleman is the Executive
Director of the Disability and Guardianship Project
of Spectrum Institute. www.spectruminstitute.org
See also: A Strategic Guide for Court-Appointed
Attorneys in Limited Conservatorship Cases.

www.spectruminstitute.org/ipp-by-pvp.pdf Page 3


http://www.spectruminstitute.org
http://disabilityandabuse.org/pvp/index.htm
http://disabilityandabuse.org/pvp/index.htm

Comments of a Court-Appointed Attorney on Using
the IPP Process in Limited Conservatorship Cases

After reviewing the article recommending that court-appointed attorneys should use the IPP process
at regional centers during the initial stage of a limited conservatorship proceeding, here is what one
longtime member of the Probate Volunteer Panel in Los Angeles said in an email on April 16, 2015.

Got to read at the article. Actually got to see an IPP
report (i.e. a report labeled such) very recently in
connection with a PVP appointment in another
county ina limited conservatorship where the public
defender got conflicted out. The report was ex-
tremely helpful in understanding my client’s disabili-
ties and the extent of his functioning. But again, this
iIs not something that the regional center in Los
Angeles “advertises” as available nor do I recall it
being mentioned at any of the seminars | attended —
even the minor’s counsel seminar where folks from
a Los Angeles regional center were speakers.

What we get in Los Angeles County is on or before
the court date, the regional center sends a letter
report which basically outlines the proposed conser-
vatee’s developmental disability, their functioning
(to a limited extent) and then specifically addresses
each of the Probate Code Section 2351.5 powers that
are requested but ... this report has nowhere near the
detail of the IPP that | saw. In fact, these reports
appear to be “canned” in the sense that they follow
a very specific outline and in many instances the
paragraphs are nearly identical in wording, regard-
less of the nature of the disability.

I have never seen such a report contain information
on how the proposed conservatee’s capacity could
be preserved through the provision of appropriate
supports and services. The only way | have ever
obtained that type of information was through a
conversation with their case worker (if that person
was willing to talk to me) or if the family/petitioner
was enlightened enough to even understand or be
concerned about this issue as opposed to being so
concerned about being able to obtain medical care or
other financial support or respite that they were just
desperate to get the petition granted.

Because we don’t get these reports until — frequently
— the day of the hearing, what | have been doing to
get information to understand my client’s function-
ing (beyond what the petitioners are able to give you
which often is extremely limited and non-helpful
although sometimes they do have IEP’s and even
regional center evaluations and I also ask for medi-
cal records if they have) is to identify the regional
center worker and then speak with him or her.

For the most part, lately, they’ve been pretty cooper-
ative with me (its mostly two people here, so you
develop a relationship and they are comfortable
talking to you I guess). But still, I often don’t know
what I should really be asking for since | am work-
ing from a blank slate when I make that kind of
phone call, and the case worker probably doesn’t
have the time to spend going through the proposed
conservatee’s entire file.

Thus, no one at the regional center has ever men-
tioned the IPP as a tool available to me or my client.
Even though | asked for written information from
the regional center in the past, this type of evalua-
tion/report was not volunteered (although in arecent
case the case worker did send me an evaluation, so
presumably someone had requested it in the past — |
clearly didn’t know my client’s rights or specifically
what to ask for!). Wonder why the regional center
doesn’t mention this, when its so helpful? Is there
some budgetary issue in Los Angeles County?

The article is very helpful, in my view. This should
definitely be part of the training for a PVP; in fact, it
appears there needs to be a protocol for court-ap-
pointed attorneys to follow in handling these matters
so they can get educated before even the initial
interview of the client.




Trauma-Informed Justice: A Necessary Paradigm
Shift for the Limited Conservatorship System

by Thomas C. Coleman

“Trauma-informed justice” is a relatively new
concept in the law. It has been discussed and ap-
plied in the context of criminal, family, and juvenile
courts. Not so with respect to the administration of
justice in probate courts.

Many mental health and substance abuse profession-
als have used a trauma-informed approach for some
time now in counseling and therapy programs. It is
in this context that much has been written on the
subject.

“A trauma-informed approach refers to how a
program, agency, organization, or community thinks
about and responds to those who have experienced
or may be at risk for experiencing trauma; it refers to
a change in the organizational culture. In this ap-
proach, all components of the organization incorpo-
rate a thorough understanding of the prevalence and
impact of trauma, the role that trauma plays, and the
complex and varied paths in which people recover
and heal from trauma.” (Website, Substance Abuse
and Mental Health Services Administration,
“Trauma Definition: Part Two: A Trauma Informed
Approach.”)

Three elements occur in a trauma-informed ap-
proach: (1) realizing the prevalence of trauma in the
population being served; (2) recognizing how
trauma affects this population; and (3) responding by
putting this knowledge into practice in the delivery
of services. (SAMHSA, supra.)

A system that is trauma informed must realize the
widespread impact of trauma, recognize the signs
and symptoms of trauma, and fully integrate knowl-
edge about trauma into policies, procedures, and
practices.

The first step in delivering trauma-informed justice
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in the Limited Conservatorship System is for the
participants — judges, attorneys, investigators, case
workers, and program volunteers — to acknowledge
that the majority of proposed conservatees are
probably trauma victims.

As difficult as it may be to make this mental and
emotional shift, participants also need to be aware
that the trauma to these victims was likely caused by
those who are close to them — members of their
household, school, or day programs.

From what | have seen in the way the Limited
Conservatorship System currently operates, there is
an assumption by participants that all is well, that
proposed conservatees have a normal life, and that
proposed conservators have been doing a good job
of raising their children. Research shows that such
assumptions are not warranted.

The most recent report on abuse of people with
disabilities was published by our own Disability and
Abuse Project in 2013. (Website, Victims and Their
Families Speak Out: A Report on the 2012 National
Survey on Abuse of People with Disabilities.) More
than 7,200 people throughout the nation responded
to this survey, including thousands of people with
disabilities and their families.

Over 70 percent of people with disabilities reported
that they had been victims of abuse. More than 63
percent of family members said their loved one with
a disability had been an abuse victim. Focusing
exclusively on those with developmental disabilities,
62.5 percent of this group said they had experienced
abuse of one type or another.

Of the various types of abuse, victims with disabili-
ties reported verbal-emotional abuse (87.2%),
physical abuse (50.6%), sexual abuse (41.6%),
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neglect (37.3%), and financial abuse (31.5%).

Although this was not a random sample of the
nation, the results of the survey certainly should be
enough to cause concern within any system that is
supposed to protect people with developmental
disabilities. The Probate Court is such a system.

Dr. Nora J. Baladerian, Executive Director of the
Disability and Abuse Project, was not surprised by
the results of our national survey. She is a recog-
nized expert on abuse and disability and lectures on
the subject at professional conferences throughout
the nation. She trains law enforcement personnel,
psychologists, social workers, and service providers.

Dr. Baladerian cites retrospective studies that sum-
marize the accounts of adults about their experiences
of abuse as children. These studies show that one in
four women, and one in six men, report that they
were victims of sexual abuse as a child. (Centers for
Disease Control and Prevention, 2006)

In another study of adults retrospectively reporting
adverse childhood experiences, 25.9 percent of
respondents reported verbal abuse as children, 14.8
percent reported physical abuse, and 12.2 percent
reported sexual abuse. (Center for Disease Control
and Prevention, 2009)

The findings of these studies are for the generic
population. But what are the rates of abuse for
people with developmental disabilities?

Dr. Baladerian refers to a study by her Canadian
colleague, Dr. Dick Sobsey, whose research found
that people with developmental disabilities (adults
and children) are 4 to 10 times more likely to be
victims of abuse than the generic population.

Other studies cited by The Arc of the United States
confirm these high rates of abuse for children with
disabilities, especially children with developmental
disabilities. (Davis, Abuse of Children with Intellec-
tual Disabilities.)

The data on perpetrators is also very instructive.
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Perpetrators of abuse are generally not strangers.
Most often, they are people close to the victim.

In the generic population, more than 80 percent of
child abusers were parents. (Office for Victims of
Crime, United States Department of Justice, 2009)
According to Dr. Baladerian, victims with develop-
mental disabilities are most likely to be abused by
household members.

This data alone should cause a paradigm shift in the
Limited Conservatorship System, which currently
assumes that proposed conservatees, as a class, are
being treated well at home, and that proposed
conservators, as a class, are treating their children
well. Those assumptions are based on wishful
thinking, not statistical probabilities.

I am not suggesting that judges, attorneys, and
investigators should automatically view each parent
or relative who wants to be a conservator as a likely
abuser. But | am suggesting that the system should
interact with a prospective conservator in a proce-
dural context of caution and verification.

Perhaps 20 percent of generic children are victims of
child abuse. Children with developmental disabili-
ties are at least 3.4 times more likely to be victims
than the generic child population. Do the math. A
large majority of prospective limited conservatees
may have been victims of sexual abuse.

Add to that the other forms of abuse, such as physi-
cal or emotional abuse. Then, just to be conserva-
tive, subtract a few percentage points. We still end
up with 60 percent or more of prospective limited
conservatees who may have been victims of abuse.

When we add the perpetrator statistics to our new
understanding of child abuse dynamics, we should
be stopped in our tracks. As a class, on the whole,
and statistically speaking, a majority of would be
conservators may have perpetrated abuse against the
people whose life they are seeking to control in
adulthood. Although this information is hard to
digest, it requires a paradigm shift in the way the
Limited Conservatorship System currently operates.
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Questions begin to arise as to what changes should
occur in policies and practices as a result of the
paradigm shift from assuming that probably all is
well to assuming that all may not be well. What
should judges, attorneys, investigators, and service
providers do differently with this newly acquired
information about the likelihood that people with
developmental disabilities have been abused?

A trauma-informed approach to the administration
of justice in probate courts would require a complete
review of all polices and practices, from top to
bottom, from start to finish, in the Limited Conser-
vatorship System. That is beyond the scope of this
essay. But some aspects of the system that are
crying out for attention do come to mind.

Let’s look at form GC-314, the “Confidential Con-
servator Screening Form.” This form must be
completed by any person seeking to be appointed as
a conservator. It must be filed with the petition.

A cursory review of this form suggests that it was
originally designed to screen potential conservators
for elderly conservatees in which cases the conserva-
tor is likely to be taking charge of the finances of the
conservatee. So it contains questions asking if the
proposed conservator has filed for bankruptcy
protection. Italso asks about arrests of the proposed
conservator for theft, fraud, or taking of property.

Limited conservatorships are generally restricted to
conservatorships of the person, not of the estate, of
an adult with a developmental disability. So ques-
tions that pertain to the ability of a proposed conser-
vator to manage finances have little relevance.

What is not asked by the screening form is very
instructive. Proposed conservators are asked if they
have ever been arrested for or charged with elder
abuse or neglect. But they are not asked about
arrests or prosecutions for dependent adult abuse or
child abuse! They are also not asked if anyone in
the household has been arrested for such offenses.

Proposed conservators are asked if they are required
to register as a sex offender. But they are not asked
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if anyone else in the household is a registered sex
offender. So the mother of a proposed conservatee
can honestly answer “no” to this question, even
though her husband, who lives in the home, is a
registered sex offender. Since he is not seeking to
be a conservator, this information is not provided to
the court on form GC-314.

The form does ask if the proposed conservator has
anyone living in the home who has a probation or
parole officer assigned to him or her. A parent could
answer “no” even though she has two adult sons
living there who have a long history of felony
convictions for drugs and violent crimes, but they
are not currently on probation or parole.

Although the form does ask limited questions about
bankruptcy proceedings and criminal proceedings, it
asks nothing about juvenile court proceedings. So
proposed conservators do not have to reveal that
they have had a child taken away by the Juvenile
Dependency Court (Children’s Court). Nor do they
have to reveal that they have had two children
processed through Juvenile Delinquency Court—one
for drug sales and the other for prostitution — and
both of them spent time at the Youth Authority.
Both children are now living in the same home with
the parents and the proposed conservatee.

Since court investigators no longer conduct inter-
views, review records, and submit reports to the
Probate Court in limited conservatorship cases, |
have no idea of how these so-called “screening”
forms are used. Presumably they are reviewed by
the judge. Perhaps by the PP attorney.

It would appear that this is a declaration system that
relies on the proposed conservator to tell the truth.
But even if the truth is told, critical information is
missing due to the failure to ask the right questions,
and to ask the questions of all people living in the
household. Does the court run a criminal back-
ground check? Are the names of household mem-
bers checked against the sex registration database?
Are these names checked against the databases of
Child Protective Services or Adult Protective Ser-
vices? These questions are worthy of answers.
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A so-called “protection” system that eliminates the
use of court investigators to screen and evaluate
petitions for limited conservatorships must be a
system that assumes that child abuse or dependent
adult abuse cases are rare, rather than probable.

A system that uses reports of court-appointed attor-
neys in lieu of reports of court investigators must be
a system that has closed its eyes to statistics regard-
ing the prevalence of abuse against people with
developmental disabilities. Only a system in a state
of disbelief could expect court-appointed attorneys
to screen out potentially abusive conservators, and
yet not train such attorneys about the prevalence and
dynamics of abuse.

Only a system in denial could expect these attorneys
to be the front line of defense against the appoint-
ment of dangerous conservators, and yet not train
them with the special skills needed to interview
people with developmental disabilities. Only such
a system would fail to emphasize the importance of
talking personally and privately with all relatives of
the first degree in order to find any dissenting views
in the family about how wonderful the proposed
conservator is.

A trauma-informed conservatorship system would
not only require court investigators in every new
case, it would also train them properly and thor-
oughly so they would have a better chance of identi-
fying risky applicants. Such a system would also
require court-appointed attorneys to acquire inter-
viewing skills appropriate to the task, to interview
proposed conservatees in a private setting away from
their parents, to review all Regional Center records
and not just the three-page report prepared for the
court, and to run a criminal background check on
everyone who lives in the household.

In a trauma-informed conservatorship system, the
staff and volunteers at Bet Tzedek Legal Services
would not assume that parents who come to the Self
Help Clinic are wonderful people who should have
all “seven powers” granted to them. They should be
aware that a significant portion of those who attend
the clinic either are or will be perpetrators of abuse.
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If those who operate the training programs of the
County Bar Association were trauma-informed
educators, they would act differently when they
select topics and speakers for PVP training pro-
grams.

Trauma-informed training coordinators would
provide more seminars because of the need to
include much more information than is currently
transmitted during the few training programs that are
offered now. They would include speakers on the
dynamics of each type of disability and how to
interview people who have each type of disability.

Seminars would include a presentation on the
prevalence of abuse against people with develop-
mental disabilities and who the likely perpetrators
are. They would also include requirements of the
Americans with Disabilities Act and what the courts
and attorneys must do to accommodate the special
needs of clients with disabilities.

Court-appointed attorneys would be informed that
most cases of child abuse or dependent adult abuse
are not reported. In many cases, the victim is too
embarrassed, or too afraid of consequences, or
thinks they will not be believed.

The fact that no report has been made to Child
Protective Services or Adult Protective Services
does not mean that abuse has not occurred. Such
knowledge would inform the actions of the attor-
neys, prompting them to do more thorough investi-
gations and not to be distracted by smooth-talking
and friendly-appearing proposed conservators. A
trauma-informed PVP training session would advise
court-appointed attorneys not to be fooled by pleas-
ant appearances. Too much is at stake.

Many other changes in the Limited Conservatorship
System would be required if the probate court shifts
paradigms from the current model that assumes
benevolence to one that is trauma informed. Such a
trauma-informed justice system would operate with
more caution and scrutiny. Thousands of people
with developmental disabilities would then have a
greater degree of protection from the probate court.
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(Subd (a) amended and relettered effective January 1, 2007, adopted as subd (b) effective
January 1, 1996, previously amended effective January 1, 2006.)

(b) Policy

It is the policy of the courts of this state to ensure that persons with
disabilities have equal and full access to the judicial system. To ensure
access to the courts for persons with disabilities, each superior and appellate
court must delegate at least one person to be the ADA coordinator, also
known as the access coordinator, or designee to address requests for
accommodations. This rule is not intended to impose limitations or to
invalidate the remedies, rights, and procedures accorded to persons with
disabilities under state or federal law.

(Subd (b) adopted effective January 1, 2007.)
(¢) Process for requesting accommodations
The process for requesting accommodations is as follows:

(1) Requests for accommodations under this rule may be presented ex parte
on a form approved by the Judicial Council, in another written format,
or orally. Requests must be forwarded to the ADA coordinator, also
known as the access coordinator, or designee, within the time frame
provided in (c)(3).

(2) Requests for accommodations must include a description of the
accommodation sought, along with a statement of the impairment that
necessitates the accommodation. The court, in its discretion, may
require the applicant to provide additional information about the
impairment.

(3) Requests for accommodations must be made as far in advance as
possible, and in any event must be made no fewer than 5 court days
before the requested implementation date. The court may, in its
discretion, waive this requirement.

(4) The court must keep confidential all information of the applicant
concerning the request for accommodation, unless confidentiality is
waived in writing by the applicant or disclosure is required by law.
The applicant’s identity and confidential information may not be
disclosed to the public or to persons other than those involved in the
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accommodation process. Confidential information includes all medical
information pertaining to the applicant, and all oral or written
communication from the applicant concerning the request for
accommodation.

(Subd (c) amended effective January 1, 2007; previously amended effective January 1,
2006.)

(d) Permitted communication
Communications under this rule must address only the accommodation
requested by the applicant and must not address, in any manner, the subject
matter or merits of the proceedings before the court.
(Subd (d) amended effective January 1, 2006.)
(e) Response to accommodation request
The court must respond to a request for accommodation as follows:
(1) The court must consider, but is not limited by, California Civil Code
section 51 et seq., the provisions of the Americans With Disabilities
Act of 1990, and other applicable state and federal laws in determining
whether to provide an accommodation or an appropriate alternative

accommodation.

(2) The court must inform the applicant in writing, as may be appropriate,
and if applicable, in an alternative format, of the following:

(A) That the request for accommodation is granted or denied, in
whole or in part, and if the request for accommodation is denied,
the reason therefor; or that an alternative accommodation is
granted;

(B) The nature of the accommodation to be provided, if any; and

(C) The duration of the accommodation to be provided.

(Subd (e) amended effective January 1, 2007, previously amended effective January 1,
2006.)

() Denial of accommodation request
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A request for accommodation may be denied only when the court determines
that:

(1) The applicant has failed to satisfy the requirements of this rule;

(2) The requested accommodation would create an undue financial or
administrative burden on the court; or

(3) The requested accommodation would fundamentally alter the nature of
the service, program, or activity.

(Subd (f) amended effective January 1, 2007; previously amended effective January 1,
2006.)

() Review procedure

(1) An applicant or any participant in the proceeding in which an
accommodation request has been denied or granted may seek review of
a determination made by nonjudicial court personnel within 10 days of
the date of the response by submitting, in writing, a request for review
to the presiding judge or designated judicial officer.

(2) An applicant or any participant in the proceeding in which an
accommodation request has been denied or granted may seek review of
a determination made by a presiding judge or another judicial officer
within 10 days of the date of the notice of determination by filing a
petition for extraordinary relief in a court of superior jurisdiction.

(Subd (g) amended effective January 1, 2006.)

(h) Duration of accommodations

The accommodation by the court must be provided for the duration indicated
in the response to the request for accommodation and must remain in effect
for the period specified. The court may provide an accommodation for an
indefinite period of time, for a limited period of time, or for a particular
matter or appearance.

(Subd (h) amended effective January 1, 2006.)

Rule 1.100 amended and renumbered effective January 1, 2007; adopted as rule 989.3 effective
January 1, 1996, previously amended effective January 1, 2006.
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APPLICANT'S INFORMATION TO BE KEPT CONFIDENTIAL MC-410

APPLICANT (name):

APPLICANTis [ Witness [ | Juror [__] Attomey [__] Paty [_] Other
| (Specity

FOR COURT USE ONLY

Person submitting request (name).

APPLICANT'S ADDRESS:

TELEPHONE NO.:
NAME OF COURT:

STREET ADDRESS:

MAILING ADDRESS:

CITY AND ZIP CODE:

BRANCH NAME:

JUDGE:

CASE TITLE: DEPARTMENT.

REQUEST FOR ACCOMMODATIONS BY PERSONS CASE NUMBER:
WITH DISABILITIES AND RESPONSE

Applicant requests accommodation under rule 1.100 of the California Rules of Court, as follows:
1. Type of proceeding: [__JCriminal [__]Civii [__] Other:

2. Proceedings to be covered (for example, bail hearing, preliminary hearing, trial, sentencing hearing, family, probate, juvenile):

3. Date or dates needed (specify):

4. Impairment necessitating accommodation (specify):
5. Type or types of accommodation requested (specify):
6. Special requests or anticipated problems (specify):

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Date:

(TYPE OR PRINT NAME) (SIGNATURE)
RESPONSE )
The accommodation request is GRANTED and The accommodation is DENIED in whole or in part
the court will provide the because it
[ requested accommodation, in whole [ fails to satisfy the requirements of rute 1.100.
3 requested accommodation, in part (specify below): [C_] creates an undue burden on the court.
(] fundamentally alters the nature of the service,

For the following duration: program, or activity.
] For the above matter or appearance For the following reason (attach additional pages, if
] From (dates): to necessary): [See Cal. Rules of Court, rule 1.100(g), for

. the review procedure
] Indefinite period P :

[] The court will provide the aiternative
accommodation as follows:

Date response delivered in person or sent to applicant:

(TYPE OR PRINT NAME) (SIGNATURE)
[T ] SIGNATURE FOLLOWS THE LAST PAGE OF THE RESPONSE. Pago 1 of 1
Fom Approved or Optional Use REQUEST FOR ACCOMMODATIONS BY PERSONS O R soarintct oy

MC-410 [Rev. January 1, 2010] WITH DISABILITIES AND RESPONSE















Thomas F. Coleman

The Americans with Disabilities Act

Title II Technical Assistance Manual
Covering State and Local Government Programs and Services

(Excerpt Regarding Known Mental Disability)

Introduction

This technical assistance manual addresses the requirements of title II of the Americans with Disabilities Act,
which applies to the operations of State and local governments. It is one of a series of publications issued by
Federal agencies under section 506 of the ADA to assist individuals and entities in understanding their rights
and duties under the Act.

This manual is part of a broader program of technical assistance conducted by the Department of Justice to
promote voluntary compliance with the requirements not only of title II, but also of title III of the ADA, which
applies to public accommodations, commercial facilities, and private entities offering certain examinations and
courses. The purpose of this technical assistance manual is to present the ADA's requirements for State and
local governments in a format that will be useful to the widest possible audience.

The guidance provided in the Department's regulations and accompanying preambles has been carefully
reorganized to provide a focused, systematic description of the ADA's requirements. The manual attempts to
avoid an overly legalistic style without sacrificing completeness. In order to promote readability and
understanding, the text makes liberal use of questions and answers and illustrations. The manual is divided into
nine major subject matter headings with numerous numbered subheadings. Each numbered heading and
subheading is listed in a quick reference table of contents at the beginning of the manual.

I1-3.6000 Reasonable modifications

I1-3.6100 General. A public entity must reasonably modify its policies, practices, or procedures to avoid
discrimination. If the public entity can demonstrate, however, that the modifications would fundamentally alter
the nature of its service, program, or activity, it is not required to make the modification.

ILLUSTRATION 2: A county general relief program provides emergency food, shelter, and cash grants to
individuals who can demonstrate their eligibility. The application process, however, is extremely lengthy
and complex. When many individuals with mental disabilities apply for benefits, they are unable to
complete the application process successfully. As a result, they are effectively denied benefits to which
they are otherwise entitled. In this case, the county has an obligation to make reasonable modifications to
its application process to ensure that otherwise eligible individuals are not denied needed benefits.
Modifications to the relief program might include simplifying the application process or providing
applicants who have mental disabilities with individualized assistance to complete the process.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JEANNINE CAILLER, )
Plaintiff, )

V.

CARE ALTERNATIVES OF

MASSACHUSETTS, LLC,
Defendant.

MEMORANDUM AND ORDER
Civil Action No. 09-12040-DJC
March 23, 2012

CASPER, J.

Generally, “[i]t is the

employee’s initial request for an accommodation which triggers the employer’s obligation to
participate in the interactive process of determining one.” Russell, 437 Mass. at 457 (internal
quotation marks and citation omitted). “An employee’s obligation to request an accommodation
stems from the basic principle that an employer is not required to accommodate a need that it does
not know exists.” Ocean Spray Cranberries, Inc. v. Mass. Comm’n Against Discrimination, 441
Mass. 632, 649 n. 21 (2004).7 Although the precise scope of the employer’s obligation is unclear,
“‘[o]nce a qualified individual with a disability has requested provision for a reasonable
accommodation, the employer must make a reasonable effort to determine the appropriate
accommodation . . . through a flexible, interactive process that involves both the employer and the
qualified individual with a disability.’” Russell, 437 Mass. at 457 (quoting 29 C.F.R. § 1630 App.
(2001)).8 An employee’s request may be unnecessary to trigger the employer’s obligation in the
rare circumstance that the employee’s condition “makes it obvious that accommodation is required,
or a condition . . . renders the employee incapable of making a request.” Leach, 63 Mass. App. Ct.
at 567; Reed v. LePage Bakeries, Inc., 244 F.3d 254, 261 n. 7 (1st Cir. 2001) (noting that an
employee may not be required to request an accommodation when the employee’s need for an
accommodation is “obvious™). Under such circumstances, the MCAD has noted that “an employer
has a duty to ask the employee whether (s)he is in need of an accommodation of his or her disability
in order to be able to perform the essential functions of her job.” Johansson v. Dep’t of Corr., 2010
WL 2320632, at *6 (MCAD May 28, 2012).9












The general nondiscrimination provision in § 35.130(a) provides that no individual with a
disability shall, on the basis of disability, be excluded from participation in or be denied the
benefits of the services, programs, or activities of a public entity. The Department consistently
interprets this provision and § 35.160 to require effective communication in courts, jails,
prisons, and with law enforcement officers. Persons with disabilities who are participating in
the judicial process as witnesses, jurors, prospective jurors, parties before the court, or
companions of persons with business in the court, should be provided auxiliary aids and
services as needed for effective communication.

Because the appropriateness of particular auxiliary aids and services may vary as a situation
changes, the Department strongly encourages public entities to do a communication assessment
of the individual with a disability when the need for auxiliary aids and services is first
identified, and to reassess communication effectiveness regularly throughout the
communication.

A public entity has a continuing obligation to assess the auxiliary aids and services it is
providing, and should consult with individuals with disabilities on a continuing basis to assess
what measures are required to ensure effective communication.
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PREFACE

=[=

STATE AND FEDERAL LAWS require that government programs be accessible to persons with

disabilities (RCW 49.60.010 et seq;, Americans with Disabilities Act, 42 U.S.C. §12131 et.
seq.(ADA)).

In 2004, the United States Supreme Court made the following observations in upholding

application of the ADA to courts and court services:

The unequal treatment of disabled persons in the administration of
judicial services has a long history, and has persisted despite
several legislative efforts to remedy the problem.... Faced with
considerable evidence of the shortcomings of previous legislative
responses, Congress was justified in concluding that this ‘difficult
and intractable problem’ warranted [the enactment of Title I1]....
Recognizing that failure to accommodate persons with disabilities
will often have the same practical effect as outright exclusion,
Congress required the States to take reasonable measures to
remove architectural and other barriers to accessibility.... [A]s it
applies to the class of cases implicating the fundamental right of
access to the courts, [Title 1l] constitutes a valid exercise of
Congress'...authority to enforce the guarantees of the Fourteenth
Amendment.

Tennessee v. Lane, 124 S.Ct. 1978, 1993-4 (2004).

Washington courthouses and court services must be accessible to
persons with disabilities. This Guide is intended to help.
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D. Cognitive and Other Mental Disabilities

People with cognitive and other mental disabilities often encounter

paternalistic attitudes and condescending responses. They may therefore be

unwilling to acknowledge a need for help, and may be suspicious or skeptical A hist ternalisti
about offers of help. At other times, the presence of a mental disability may ,,,,,-',',f,}’e'éf Z{W ernaciste
go unrecognized, and behavior may be misinterpreted. condescending

Many conditions can affect learning and decision-making: cerebral palsy, FeSpOnSes:..

autism and Down'’s syndrome; traumatic brain injuries; epilepsy or other
seizure disorders; or mental iliness, to name just a few. Individuals with these
disabilities may be of normal intelligence or may have cognitive limitations.

The major barriers to access for persons with cognitive disabilities are
unnecessary complexity and ineffective communication.

1. Recognizing the Presence of a Disability The major barriers are

The clues indicating cognitive limitations may be subtle, and persons with this ”:3‘?;‘;;;.:’1’.:"'"”’““”
disability are often very good at masking it because of the stigma that comes ‘c'om,'"um-cfm:n

with such disabilities. Be sensitive to behavior, and don’t make assumptions. )
Respond to indications that assistance is needed, ask before intervening, and

respect a “no” response.

2. Independence

Most persons with cognitive disabilities are capable of making (and are
entitled to make) their own choices and decisions. Very few have guardians
who act for them. A person who has a guardian will still have preferences and
want to make choices, and often the authority of a guardian is limited.

Family members, friends and service providers may play a major supportive
role. Court personnel can look to these individuals for help, so long as care is
taken to preserve confidentiality and avoid conflicts of interest between the
person with the disability and his or her helpers. Court staff should consult the
person with the disability before asking others for information or decisions.

3. The Importance of Respectful Language

Many people with cognitive disabilities have been teased and exploited
throughout their lives. Court staff should be careful about language. The term
“retarded” persists in legal documents and medical practice, but it is a
common taunt and is often a slur. Labels can usually be avoided. Where a
descriptive term is necessary, “developmental disability,” “cognitive disability,”
“intellectual disability,” or “learning disability” are fine. Staff may ask for and
use the term the person uses when referring to his or her disability. (Further
discussion of communication issues follows below.)

4. Navigating

poqrthouse interiors are confus_ing to anyone wh9.i§ unfamiliar with ghe Courthouse interiors
justice system, and for those with cognitive disabilities, these mysterious are just plain confusing.
places may be wholly intimidating.

The key is to eliminate complexity wherever possible and to communicate
clearly in signs and other materials.
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Assistance with the
completion of
documents can make all
the difference.

Training is crucial.

If possible, court services should be located in close proximity to public
transportation, and court personnel who have contact with the public should
have bus schedules available. Clear signage should identify the courthouse,
and indicate entrances.

Provide simple and understandable directions. The courthouse directory
should be clear, should use symbols where possible, and should use
consistent language (i.e., the words in the directory should match those on
the wall signs). Signs with well-known symbols are preferable to signs with
words only. Signs should be clear and uncluttered, and should use simple,
common language or obvious symbols. Signs for the clerk’s office, for
example, could include a graphic symbol of a paper file or a cash register;
signs for courtrooms could show a gavel and the judge’s name.

5. Documents and Forms

For those with cognitive disabilities, legal language is a particular challenge.
A few steps will make a big difference:

e Content: Again, eliminate unnecessary complexity. Most laypeople
have trouble understanding court notices, or completing court forms
— those who have disabilities are truly at a disadvantage. Get rid of
unnecessary jargon and legalese.

e Simplicity: Shorten forms — ask only for information that is needed.

¢ Font: Small print (less than 12 point) is especially hard for slow
readers to follow.

e Assistance: Assistance with the completion of documents can make
all the difference to a person with limited literacy who is trying to
navigate an unfamiliar system. Information is always appropriate (“this
form is for people who have children.”). Remember to avoid giving
advice as to what the person should choose when there are options.*
In such cases, have referrals to legal services or the local bar
association available.

6. The Role of Court Staff

The single most important means of ensuring access for people with
cognitive disabilities is to educate and motivate court staff so they can
provide effective assistance. Local advocacy organizations can be a resource
for training in effective communication. Completing a program for all staff may
take time, but the first and most important step is to include such training in
the court’s ADA compliance plan.

Training should include the following:

Recognizing cognitive disabilities. Some people have physical characteristics
associated with a well-known cognitive disability. Usually, however, you
cannot tell by looking. Recognizing the presence of these disabilities is

36 The Committee consulted with the Practice of Law Board in drafting this section.
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particularly challenging because many people try to conceal difficulties with
writing, reading, or other skills. Staff should learn to look for signs of
decreased ability to reason and/or think independently, and how to offer help.

Communicating. Courthouses are busy places, and staff is often rushed.
When assisting a person with a cognitive disability, however, it is imperative
to be calm, speak slowly and clearly, and use concrete, simple language.
Staff should be taught how to show respect and patience while using their
time well, how to communicate effectively in non-technical and jargon-free
language, how to notice signs of frustration or loss of focus that may indicate
a need for a break, and how to get other assistance when it is needed.

Some suggestions about what to do:

e Use short sentences and basic, concrete vocabulary. Speak slowly.
Break it down. Use pictures or actions to convey meaning.

o Speak directly to the person, in a neutral manner.

o Recognize “false positive” answers. Many people with cognitive
disabilities have learned that it is easiest to just say yes, and so may

indicate they understand or agree when really they are completely lost
or confused. A question like, “Do you understand?” often will get a
false “yes" response, whereas "Would you like me to show you the
way?” may produce a truly grateful response.

e Open-ended gquestions are usually better.
e Repeat instructions or questions using different phrasing.

o Be discreet. A person who is confused and lost may try to hide the
fact, or be too embarrassed to say she cannot read the form she must
fill out. Usually, however, there are signs of difficulty for those who are
alert. Staff should not wait to be asked, but should offer help if it
appears to be needed.

What not to do. Some responses encountered by people with cognitive
disabilities are ineffective or counter-productive.

¢ Don't ignore the person with the disability and instead address a
personal assistant, family member, or other accompanying person.
This can be offensive and demeaning. Respond to the person
involved. If a question is asked by an assistant on behalf of another,
both individuals should be addressed.

¢ Don't use labels such as “retarded.”

e Don't be indiscreet. For many people it is profoundly humiliating to
admit illiteracy.

Education and guidance for court personnel may be available from groups
such as The Arc of Washington State and People First. The National Arc
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offers numerous publications, including a brochure titled “When People with
Mental Retardation Go to Court.”’

The Language and Behavior section of the Appendix contains further tips for
effective communication.

7. Psychiatric disabilities

Mental iliness can in some cases affect learning, judgment, and
communication, but many people with mental iliness have no cognitive
limitations, and, when they are not experiencing symptoms, are fully capable
of understanding the court system.

People with mental iliness are often wrongly stigmatized as dangerous, and
sometimes it is assumed that there is no recovery from a mental illness. In
fact, the causes and symptoms of mental iliness vary greatly. Many people
experience symptoms episodically, and are able to work and actively
participate in the community most of the time. There are effective treatments
for most mental ilinesses. Unfortunately, many people with psychiatric
disabilities come in contact with the justice system while symptomatic.
Behaviors associated with their symptoms may lead to misunderstanding and
prejudice.

Staff will benefit from learning how to recognize and respond to individuals
exhibiting the symptoms or effects of a mental illness, including techniques
for de-escalation of volatile situations.

8. Other considerations

Court customs. Like our courthouses, our complex rules are mysterious to all
laypersons, and the vocabulary, etiquette, dress, and schedule of courts have
no parallel anywhere else in life. People with cognitive disabilities who are
represented by a lawyer will have a personal guide to the etiquette of the
courtroom, but others will depend on the judge and court staff for guidance.
Support persons can provide an effective adjunct to the lawyer. (See
Specialized Accommodation Issues, below.)

Courtroom communication. Judges, lawyers, and court staff should ensure
that communication is effective by requiring parties and witnesses to speak
clearly and use straightforward vocabulary, by giving additional time for
responses, and by allowing additional recesses if needed.

Guardian ad litem. Where the disabled person is a party and is unable to
comprehend the proceedings, appointment of a guardian ad litem is
required.’® On such occasions, however, court staff should continue to treat

37 These may be found at http://www.thearc.org/publications (accessed September 18, 2005).

38 See Graham v. Graham, 40 Wn.2d 64, 66-67, 240 P.2d 564 (1952)(court should appoint
GAL “when reasonably convinced that a party litigant is not competent, understandingly and
intelligently, to comprehend the significance of legal proceedings and the effect and
relationship of such proceedings in terms of the best interests of such party litigant™); Vo v.
Pham, 81 Wn. App. 781, 784-785 (Wash. Ct. App. 1996)(same).
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the person involved with dignity and respect, and address him or her directly
on matters other than those at issue in the proceeding.

Appointment of counsel. Some lawyers are especially skilled, experienced
and motivated in representing people with cognitive limitations, especially in
criminal cases, and where possible those attorneys should be appointed for
indigent defendants. It is at least arguable that in cases where an indigent pro
se civil litigant is unable to participate effectively in the proceedings because
of a cognitive disability, the reasonable accommodation is appointment of
counsel at public expense. *

E. Special Accommodation Issues

1. Guide Dogs and Service Animals

Guide dogs are the most widely recognized kind of service animal, but people
with many types of disabilities use animals for assistance. A service animal
must be allowed in any area open to the public, including courtrooms.*

A service animal is “an animal that is trained for the purpose of assisting or
accommodating a disabled person’s sensory, mental or physical disability.”
RCW 49.60.040(23). Service animals may alert a person to sound, pull a
wheelchair, carry or fetch things, alert its owner to a seizure or other health
issue before the owner is aware of symptoms, or alleviate anxiety by
engaging in specific behaviors."

A service animal is not required to wear a cape, special harness, or other
equipment, and there is no requirement that a service animal be licensed or
certified as such by any government agency. Where the purpose of the
animal is unclear, it is permissible to ask whether the animal is needed
because of a disability, and what tasks the animal has been trained to
perform. In most cases, court personnel should accept a person’s statement
that the animal is a service animal. The person using the animal is
responsible for supervising the animal, and a service animal can be excluded
if it poses a threat to property or to other people.

Valuable guidance may be found in the Department of Justice publication
Commonly Asked Questions About Service Animals in Places of Business. #

3 This point is argued by the authors of a recent law review article. See Brodoff, L.,
McClellan, S. and Anderson, E., The ADA: One Avenue to Appointed Counsel Before a Full
Civil Gideon, 2 Seattle Journal for Social Justice 609 (Spring/Summer, 2004).

* The Seattle Office for Civil Rights recently awarded a $21,222 judgment to a woman who
was required to leave her dog outside while patronizing a convenience store. Seatrle Times,
May 3, 2005 “Woman wins bias case over service dog,” Jennifer Sullivan.

*! See Storms v. Fred Meyer Stores, 129 Wn. App. 820, __P.3d. __ (Div. I, Sept. 26,
2005)(dog trained to alleviate anxiety disorder met definition of service animal).

*“Available on the Department of Justice website at www.usdoj .gov/crt/ada/qasrve.htm
(accessed May 13, 2005).
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PERSONS WHO HAVE MENTAL OR COGNITIVE DISABILITIES

One of the most difficult matters Georgia courts face in accommodating persons with
disabilities is in the area of mental illness or cognitive disability. Cognition refers to
"understanding," the ability to comprehend what you see and hear and the ability to infer
information from social cues and "body language." People with these impairments may have
trouble learning new things, making generalizations from one situation to another and
expressing themselves through spoken or written language. Cognitive limitations of varying
degrees can often be found in people who have been classified in school as learning disabled,
mentally retarded, autistic or who have been diagnosed as having a head injury or Down
Syndrome.

Because the issues facing individuals with mental illness or cognitive disability often touch
on basic rights, especially for criminal defendants, it is difficult to address them effectively in
the scope of this handbook. What follows are three basic steps Georgia courts can take in
their efforts to ensure that people with mental or cognitive disabilities have equal access to
justice.

In many cases, courts must first determine whether an individual is a “qualified individual
with a disability” under the ADA. For a criminal defendant, this will usually be a
determination of whether the individual is competent to stand trial. In other situations
involving a person with a mental disability appearing as a witness or as a potential juror, the
court must determine whether or not that individual can carry out his or her duties in a
courtroom. For example, if an individual is unable to understand testimony as a juror
because of mental retardation, or if an individual disrupts the courtroom frequently as a
spectator because of behavioral problems or delusions, those individuals are not “qualified”
and can be excluded from the courtroom. However, it is important to remember that mental
retardation or a traumatic brain injury will not always leave individuals unqualified to serve
as witnesses, spectators or jurors. Courts should conduct an individualized inquiry to
determine whether an individual is “qualified.”

Courts must next determine whether it is possible to provide reasonable accommodations for
an individual with mental or cognitive disabilities without a fundamental alteration of court
programs and services. Keep in mind that many people with mental or cognitive
impairments may not be able to request accommodations effectively and may need assistance
in constructing appropriate accommodation requests, whether from the court or from their
legal representatives.

The third step is determining whether an individual with a mental or cognitive disability
poses a “direct threat” to himself or others in the courtroom. The ADA requires Georgia
courts to make a knowing, individualized determination — not based on myth, fear or
stereotype — of whether an individual poses a threat, and to consider any possible, available
accommodations for this threat. Courts may choose to exclude individuals who pose a threat
but only in a manner consistent with their civil rights and other protections.

COURT ACCESSIBILITY HANDBOOK






ACCESS TO THE COURTS: A BLUEPRINT FOR
SUCCESSFUL LITIGATION UNDER THE AMERICANS
WITH DISABILITIES ACT AND THE REHABILITATION
ACT

MARC CHARMATZ AND ANTOINETTE MCRAE*

I. INTRODUCTION

For individuals with disabilities, “access to the courts” involves
more than hiring a lawyer, filing 2 complaint, or proceeding through the
numerous stages of the litigation process. “Access to the courts,” in this
context, means finding an accessible parking place, getting up the steps,
opening courthouse doors, finding the courtroom, sitting at counsel
tables, entering the jury box, sitting on the bench, and communicating
effectively with judges, lawyers, courtroom personnel, and the jury. This
article explores the obligations of state and local courts to provide
reasonable modifications and auxiliary aids and services to ensure that
parties, witnesses, judges and lawyers, and jurors with disabilities are
guaranteed meaningful participation in judicial proceedings. These rights
have been strengthened through lawsuits based upon two key federal
statutes, Section 504 of the Rehabilitation Act (section 504)l and The
Americans with Disabilities Act (ADA).2

Since 1973, section 504 has prohibited discrimination on the basis
of disability by programs and activities that receive federal funds.> The
statutory definition of “program or activity” is very broad.* Section 504
is implemented by comprehensive regulations promulgated by federal
agencies. The regulations detail section 504 obligations for recipients of

* Marc Charmatz is a senior attorney with the National Association of the Deaf Law and
Advocacy Center in Silver Spring, Maryland. Mr. Charmatz is also an Adjunct Professor at the
University of Maryland School of Law, where he teaches the Civil Rights of Individuals with
Disabilities Seminar and Clinic. Antoinette McRae is a 2004 Juris Doctor Candidate at the
University of Maryland School of Law and a former student-attorney in the school’s Civil Rights
of Persons with Disabilities Clinic.

1. 29 U.S.C. § 794 (2000).

2. 42US.C. §§ 12101-12213 (2000).

3. 29 U.S.C. § 794(a) (2000).

4. A “program or activity” includes “a department, agency, special purpose district, or
other instrumentality of a State or of a local government” that receives federal financial assistance
federally funded educational institutions; private entities and corporations; and health care,
housing, social service, or recreational organizations. See 29 U.S.C. § 794(b).
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federal aid.” For example, programs and activities receiving .federal
financial assistance must “evaluate and modify [their] policies and
practices that do not meet the [nondiscrimination] requirements.”
Specifically, section 504 covers the operations of state and local courts
that receive federal financial assistance because such courts are
considered “instrumentalit{ies] of a State or of a local government.”’
Thus, courts are not permitted to exclude, deny benefits to, or
discriminate against an individual with a disability solely because of that
disability.® .

The ADA, enacted on July 26, 1990, built on section 504 by
providing comprehensive anti-discrimination protection for individuals
with disabilities. The ADA’s coverage is not limited to programs and
activities that receive federal financial assistance, but extends the anti-
discrimination mandate to covered employers under Title 1,'®all of the
functions of state and local governments under Title II,'' and public
accommodations under Title III,'? regardless of whether they receive
federal support. Some state and local courts may be covered under both
the ADA and section 504. In other words, state and local courts are
always covered under the ADA and are covered under section 504 when
they receive federal financial assistance.

Individuals seeking protection under the ADA and section 504
have met with some adversity in federal courts throughout the United
States. A core issue—the definition of an individual with a disability, i.e.
who is entitled to protection under both federal statutes, has been whittled
away by the United States Supreme Court.!* A survey by the American
Bar Association’s Mental and Physical Disability Law Reporter of cases

28 C.FR. §§ 42.501-.540 (2003).

28 C.F.R. § 42.505(c)(1).

29 U.S.C. § 794 (b)(1)(A).

29 U.S.C. § 794(a); see also 45 Fed. Reg. 37,620, 37,630-31 (June 3, 1980).
. Pub. L. 101-336, 104 Stat. 327 (1990).

10. 42 U.S.C. §§ 12111-12117 (2000).

1. 42 U.S.C. §§ 12131-12165 (2000).

12. 42U.S.C. §§ 12181-12189 (2000). - :

I3. See Toyota Motors Mfg., Kentucky, Inc. v. Williams, 534 U.S 184 (2002) (holding that
individual with carpal tunnel syndrome was not disabled because of her ability to perform manual
tasks in everyday life); Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) (holding that
individuals with 20/200 uncomrected vision corrected with eyeglasses were not disabled);
Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555 (1999) (holding that individual with monocular
vision was not disabled); Murphy v. United Parcel Service, 527 U.S. 516 (1999) (holding that
individual with hypertension was not disabled). But see Bragdon v. Abbott, 524 U.S. 624 (1998)
(holding that individual who was HIV positive qualified as disabled under ADA); School Bd. of
Nassau County v. Arline, 480 U.S. 273 (1987) (holding that individual with tuberculosis qualified
as disabled under §504).

© 00N o
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brought under Title I'* reveals, “of 328 decisions that resolved the claim
(and have not been changed on appeal), 94.5 percent resulted in employer
wins and 5.5 percent in employee wins.”'> The United States Supreme
Court has further reduced the rights of employees with disabilities under
Title 1.'° The situation has become so grave that disability advocates are
attempting to have cases accepted for review by the United States
Supreme Court withdrawn.'” -

Perhaps one of the few areas where individuals with disabilities
have prevailed, at least for purposes of declaratory and injunctive relief,
is in Title II'® and section 504 cases dealing with “access to the courts.”
The relative success by individuals with disabilities in these cases stems
from the statutory and regulatory language in both Title II'® and section
504.2° The terms “reasonable modifications™*' and “auxiliary aids and

14. 42U.S.C.§§12111-12117 (2000). Title I ofthe ADA deals with discrimination on the
basis of disability in the context of employment, as opposed to Title Il, which involves disability
discrimination in the context of the programs, services, and activities of public entities, i.e. state
and local governments. .

15. Amy L. Albright, 2002 Employment Decisions Under the ADA Title 1-Survey Update,
27 MENTAL & PHYSICAL DisABILITY L. REP. 387 (2003). The ABA surveyed 442 cases; 309 cases
resulted in employer wins, 18 in employee wins, and 115 in decision in which the merits of the
claim were not resolved. /d. at 387. The Fourth Circuit heard thirty-two Title I cases in 2002. /d.
at 388. Employers won twenty-five of the cases on summary judgment and one case on the
merits. /d. Employees did not win one case, and in six cases there was no resolution. /d.

16. See US Airways, Inc. v. Barnett, 535 U.S. 391 (2002) (holding that when an employer
requests an accommodation under Title I of the ADA that interferes with seniority rights, a
rebuttable presumption is created that the accommodation is not reasonable); Chevron U.S.A. Inc.
v. Echazabal, 536 U.S. 73 (2002) (holding that Title I of the ADA covers disabilities that pose
direct threats to one’s own health); Bd. of Trs. of the Univ. of Ala, v. Garrett, 531 U.S. 356 (2001)
(holding that states are entitled to Eleventh Amendment immunity from monetary damages under
Title I of the ADA); Hernandez v. Hughes Missile Syss. Co., 298 F.3d 1030 (th Cir. 2002), cert.
granted sub nom. Raytheon Co. v. Hernandez, 537 U.S. 1187 (2003) (considering whether Title 1
of the ADA confers preferential rehire rights for employees lawfully terminated for misconduct,
such as illegal drug use). '

17. Hasonv. Med. Bd. of Cal., 279 F.3d 1167 (9th Cir. 2002), cert. granted, 537 U.S. 1028
(2002). In Hason, the Supreme Court granted certiorari to consider the first question in the writ
of certiorari — whether Eleventh Amendment immunity bars suit under Title II of the ADA for
denial of a medical license based on the applicant’s mental illness. Med. Bd. of Cal. v. Hason,
537 U.S. 1028 (2002). See also Petition for Writ of Certiorari, 2002 WL 32101143 (Sept. 23,
2002). The Ninth Circuit had ruled that the applicant could sue the medical board because
Congress, in enacting Title Il of the ADA, had validly abrogated the states’ Eleventh Amendment
immunity. Hason, 279 F.3d at 1171. See also Kimel v. Fl. Bd. of Regents, 528 U.S. 62 (2000);
Barden v. City of Sacramento, 292 F.3d 1073 (9th Cir. 2002).

18. 42 U.S.C. §§ 12131-12165 (2000).

'19. Id.
20. 29 U.S.C. §794 (2000).
21. “Reasonable modifications” may include modifications to “rules, policies, or practices.”
See 42 U.S.C. § 12131(2).
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services”** are linchpins enabling individuals with disabilities to have a

genuine opportunity to be present, participate, and enjoy the benefits of
court programs, activities, and services.? Additionally, courts have held
that the Due Process Clause of the Fourteenth Amendment also protects
an individual’s right to “access to the courts.”>*

Part II of this article presents an overview of the federal statutes
and regulations that protect an individual’s “access to the courts” rights,
focusing on Title IT and section 504. In Part III, this article examines the
Constitutional framework that supports the right to “access to the courts.”

Part IV examines federal cases where the above statutes were used to
protect the “access rights of individuals” with disabilities.

II. FEDERAL STATUTORY PROTECTION OF ACCESS TO STATE, LOCAL,
AND FEDERAL COURTS.

A. The ADA

In enacting the ADA, Congress entered specific findings and
purposes:

[IIndividuals with disabilities . . . have been faced with
restrictions and limitations, subjected to a history of
purposeful unequal treatment . . . based on characteristics
that are beyond the control of such individuals and
resulting from stereotypic assumptions not truly
indicative of the individual ability of such individuals to
participate in, and contribute to, society.*

Further, Congress found persons with disabilities “continually
encounter . . . [the] failure to make modifications to existing facilities,”
such as courthouses, and that discrimination against individuals

22. “Auxiliary aids and services” include “qualified interpreters . . . qualified readers, taped
texts . . . acquisition or modification of equipment or devices; and . . . other similar services and
actions.” 42 U.S.C. § 12102(1) (2000).

23. 42 US.C. §§ 12131-12132. Under the ADA, public entities may not discriminate
against an individual with a disability who “with or without reasonable modifications . . . or the
provision of auxiliary aids and services, meets the essential eligibility requirements for the receipt
of services or the participation in programs or activities provided by a public entity.” 42 U.S.C. §
12131.

24. See, e.g., Lane v. Tennessee, 315 F.3d 680 (6th Cir. 2003) cert. granted, 123 S. Ct.
2622 (2003).

25. 42 US.C. § 12101(a)(7).
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a property tax imposition if the county refused to fund the renovations.®’
The Kroll case offered early support to plaintiffs by highlighting the
explicit link between courtroom access and the ADA.%

B. Section 504 of the Rehabilitation Act

Section 504 was the first civil rights law ensuring the legal rights
of individuals with disabilities, but, unlike Title II, the statute applies
only to recipients of federal financial assistance. As initially enacted,
there was some legal authority for the now absurd proposition that if, for
example, a state or local court received federal funds for improving jury
service, but not child support, then the former, but not the latter, would
be subject to section 504.57 This proposition has been overruled by
statute,%® and today all operations of state and local courts are covered
under section 504, which provides comparable protections to Title 1%

1. The Statutory Language of Section 504

Section 504 provides: “[n]o otherwise qualified individual with a
disability . . . shall, solely by reason of his or her disability, be excluded
from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial
assistance.”” Section 504 does not define the term “otherwise qualified

individual with a disability”,7l and does not use the terms ‘“‘reasonable

65. Id. at753.

66. Seealso Matthews v. Jefferson,29 F. Supp. 2d 525 (D. Ark. 1998). Mr. Matthews, who
has paraplegia, had three hearings in a county court house and had to be carried up and down the
stairs to get to a second floor courtroom. d. at 528. He developed a urinary tract infection due to
inaccessible restrooms. /d. The court granted summary judgment for Mr. Matthews under Title
II of the ADA and 504, holding that the county failed to make its court facilities readily
accessible to and usable to individuals with mobility impairments. /d. at 534.

67. See Grove City Coll. v. Bell, 465 U.S. 555 (1984).

68. 29 U.S.C. §794(b) (2000).

69. See Consol. Rail Corp. v. Darrone, 465 U.S. 624, 636 (1984).

70. 29 US.C. § 794(a) (2000). Section 504 is a civil rights statute that prevents
discrimination against “all handicapped individuals . .. in employment, housing, transportation,
education, health services, or any other Federally-aided programs.” Greater Los Angeles Council
on Deafness v. Zolin, 812 F.2d 1103, 1107 (9th Cir. 1987) (emphasis added) (citations omitted).
The thrust of this mandate is “built around fundamental notions of equal access to state programs
and facilities.” Smith v. Robinson, 468 U.S. 992, 1017 (1984). Congress “made a commitment to
the handicapped, that, to the maximum extent possible they shall be fully integrated into the
mainstream of life in America.” Strathie v. Dep’t of Transp., 716 F.2d 227, 229 (3d Cir. 1983)
(quoting S. REP. NO. 95-890, at 39 (1978)). The mainstream of American life includes state and
county courthouses and judicial proceedings that occur within those settings. See DeLong v.
Brumbaugh, 703 F. Supp. 399 (D. Pa. 1989); Kroll v. St. Charles County, 766 F. Supp. 744 (D.
Mo. 1991).

71. The term “qualified handicapped person™ is defined in the regulations implementing
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modifications” or “auxiliary aids and service” in the text of the statute.”
For purposes of section 504, it should not matter whether a particular
courthouse or program in question receives federal financial assistance,
so long as the court system itself receives this funding. The Civil Rights
Restoration Act of 1987"* amended various civil rights statutes, including
section 504, by defining the term “program or activity” to mean “all of
the operations of . . . a department, agency . . . or other instrumentality of
a State or of a local government.”” In other words, “all of the
operations” of the state and local courts are subject to section 504
scrutiny, from parking to courthouse entry, to entering and exiting the
courtroom, and including the administrative, as opposed to the judicial,
decisions of a judge.”

2. The DOJ Regulations Implementing Section 504

The DOJ Regulations implementing section 504 (the “section 504
Regulations”) contain a “general” prohibition on discrimination similar to
the Title I Regulations.” Furthermore, the section 504 Regulations are
entitled to substantial deference.’”’ The regulations generally provide that
“no qualified individual with a disability shall, because a public entity’s

§504 to mean: “(a) With respect to employment, a handicapped person who, with reasonable
accommodation, can perform the essential functions of the job in question and (b) With respect to
services, a handicapped person who meets the essential eligibility requirements for the receipt of
such services.” 28 C.F.R. § 41.32 (2003).

72. The definition of an individual with a disability under the ADA is the same for §504.
See 29 U.S.C. §705(9) (2000); 42 U.S.C. 12102(2) (2000).

73. Pub. L. No. 100-259, § 3(a), 102 Stat. 28 (1988). The Civil Rights Restoration Act
legislatively overturned the United States Supreme Court decision in Grove City Coll. v. Bell, 465
U.S. 555 (1984), and Consol. Rail Corp. v. Darrone, 465 U.S: 624 (1984), dealing with program
specificity. The receipt of federal funding obligates the recipient to ensure all of its operations
comply with section 504, and not just those specific programs that benefited from the federal
financial assistance. 29 U.S.C. § 794(b) (2000). ’

74. 29 U.S.C. § 794(b)(1)(a). Moreover, in Galloway v. Superior Court, the federal district
court held that “[1]t is readily apparent that the Superior Court jury system falls within the
purview of Section 504 of the Rehabilitation Act.” 816 F. Supp. 12, 15 (D.D.C. 1993). The court
cited the definition of “program,” 29 U.S.C. § 794(b)(1)(A), noting that the Superior Court
received federal financial assistance from the U.S. Department of Justice. /d.

75. See, e.g., Avraham v. Zaffarano, 1991 WL 147541 (D. Pa. July 25, 1991). .

76. See 28 C.F.R. pt. 42. In a 1981 letter, the Department of Justice advised the
administrator of the Alaska court system that its administrative rule that deaf litigants pay the cost
for sign language interpreter services in civil cases violated section 504 and the section 504
regulations. Letter from James P. Turner, Acting Ass’t Attorney General, Civil Rights Division,
U.S. Dep’t of Justice, to Arthur T. Snowden, Administrative Director, Alaska Court System, at 2
(Mar. 6, 1981) (on file with author). The DOJ noted that the Alaska court system’s failure to
provide any auxiliary aids—interpreters or telephonic devices-may have precluded effective
participation by deaf and hard of hearing persons in conducting business in the court system. /d.

77. Alexander v. Choate, 469 U.S. 287,304 n.24 (1985); Consol. Rail Corp. v. Darrone,
465 U.S. 624, 635 and nn. 14-16 (1984).
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facilities are inaccessible to or unusable by individuals with disabilities,
be excluded from participation in, or be denied the benefits of the
services, programs, or activities of a public entity.”’® The regulations
also provide that:

A recipient that employs fifteen or more persons shall
provide appropriate auxiliary aids to qualified
handicapped persons with impaired sensory, manual, or
speaking skills where a refusal to make such provisions
would discriminatorily impair or exclude the participation
of such persons in a program receiving Federal financial
assistance. Such auxiliary aids may include may include
brailled and taped material, qualified interpreters, readers,
and telephonic devices.”

Like Title II, the non-discrimination requirements of section 504 mean
more than “you are free to enter.” If a party with impaired sensory,
manual, or speaking skills can not understand the judge, the court
system—not the party—must take the steps necessary to ensure effective
participation.

The Analysis of the section 504 regulations is especially
applicable, as it mandates “full accessibility” in state and local courts for
“udges, jurors, plaintiffs, defendants, witnesses, or...spectators.”*® The
plain language of section 504 is just as complete as that of Title II. There
are no definitions of “qualified individual with a disability”, “auxiliary
aid or service”, or “reasonable modifications” in the text of section 504.
Yet, the statutory language of section 504, combined with the detailed
regulatory provisions and analysis, provide effective tools for individuals
with disabilities to ensure “court access.”

3. Early Judicial Interpretation of section 504: Access Expanded
While the first United States Supreme Court decision to consider
the meaning of section 504 took a rather limited view, other early United
States Supreme Court decisions recognized the importance of section 504

78. 28 C.F.R. § 35.149 (2003).

79. 28 C.F.R. § 42.503(f) (2003) (emphasis added).

80. 45 Fed. Reg. 37,620, 37,627-33 (June 3, 1980) (Appendix B) (Analysis of Final Rule).
The Analysis of the rule also addresses the provision of services, emphasizing that individuals
with disabilities must receive court-provided services (e.g., appointed counsel) on an equal basis
with non-disabled individuals. /d. The Analysis even explain when auxiliary aids and services
would not be required, such as when a participant in a judicial proceeding continues to need a
service outside the context of the proceeding. /d. at 37,630-31.
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in vindicating the legal rights of individuals with disabilities. The Court
first analyzed section 504 in 1979 when it decided Southeastern
Community College v. Davis.®' The Court held that, section 504 did not
require a community college to make fundamental alterations to its
registered nurse training ?rogram in order to accommodate an applicant
with severe hearing loss.*? The Court also held that the applicant failed
to meet the legitimate and necessary physical requirements of the nursing
program as established by the community college. Finally, the Court
held that there was no section 504 violation when the college concluded
that the applicant was unqualified. ¥ Referencing 45 C.F.R. §84.3(k)(3),
the applicable section 504 regulation, the Court defined a qualified
handicapped individual as “a handicapped person who meets the
academic and technical standards requisite to admission or participation
in the [school’s] education program or activity.”®

Under Davis, the seminal case in all of civil rights jurisprudence
as it relates to individuals with disabilities, the groundwork was laid for
successful litigation in “access to the court” cases. Unlike postsecondary
education, where colleges and universities have leeway in establishing
their legitimate admission standards, the “fundamental alteration”
defense has not worked when the due process rights of court access are at
stake.®® The definition of “qualified individual with a disability” is a key
factor in any postsecondary education or employment case, but, again,
the standard for who is qualified in a court access case is far less
strenuous.®® In other words, a criminal defendant is always “qualified”
for purposes of section 504, as is a party in a civil case.

In the next section 504 case,87 the United States Supreme Court
held that:

[A]n otherwise qualified handicapped individual must be
provided with meaningful access to the benefit that the
grantee offers. The benefit itself, of course, cannot be
defined in a way that effectively denies otherwise
qualified handicapped individuals the meaningful access
to which they are entitled; to assure meaningful access,

81. 442 U.S. 397 (1979).

82. Id. at 409-10.

83. Id. at406-7, 414,

84. Id. at 406.

85. See, e.g., Lane v. Tennessee, 315 F.3d 680 (6th Cir. 2003), cert. granted, 123 S. Ct.
2622 (2003).

86. Id

87. Alexander v. Choate, 469 U.S. 287 (1985).
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reasonable accommodations in the grantee’s programs or
benefits will have to be made.®

Here, the Court introduced a key phrase not found in the text of
the statute: “meaningful access.” Access must be real, and not merely a
written policy with no “teeth.” Again, the overly simplistic notion that
the “Courthouse is Open To All” will not survive scrutiny if there is no
ramp to get into the building, because the “benefit”—access to the
court—can not be defined so as to exclude individuals with mobility

impairments.
C. Statutory Protection in Federal Courthouses

Ironically, litigants with disabilities in federal courts have fewer
court access rights than litigants in state and local courts. This is because
the ADA and section 504 are federal laws that do not apply to the federal
court system.® Unlike state and local entities, federal judicial agencies,
i.e. the federal courts, do not fall within the purview of the ADA. Section
504 is also inapplicable to the federal judiciary, as this statute applies
only to federally assisted programs, and federally conducted programs of
executive agencies of the federal government.”® Since the federal
judiciary, a separate branch of government, is not an executive agency,
section 504 is inapplicable to the federal courts.

While the ADA and section 504 cannot be enforced against
federal courts, other federal laws and policies provide some court access
rights in federal courts. The Architectural Barriers Act of 1968,
mandates removal of architectural and communication barriers in
buildings and facilities that are constructed or altered with federal
funds.”® In addition, the Court Interpreters Act”® govemns access to
federal courts for deaf, hard-of-hearing, and speech impaired
individuals.”® The Court Interpreters Act is limited to “judicial
proceedings instituted by the United States, ” i.e. criminal, civil, pre-trial,
and grand jury proceedings.”” If a deaf or speech-impaired person is a

88. Id. at 301 (emphasis added).

89. Both acts refer to state and local government, and neither refers to federal courts. See
29 U.S.C. § 794(b); 42 U.S.C. § 12131(1).

90. 29 U.S.C. § 794(a), (b) (2000).

91. 42 U.S.C. § 4151-4157 (2000).

92. M.

93. 28 U.S.C. § 1827 (2000).

94. 28 U.S.C. § 1827(b)(1) (2000).

95. Id. Seealso 28 U.S.C. § 1828 (providing for special interpretation services in
























INTRODUCTION

Every day, North Carolina lawyers and their staff meet and serve persons with disabilities
of body and mind. All people have the right to equal access to justice irrespective of individual
variations in their ability to encounter, observe or comprehend the legal system. As lawyers, we
are required to ensure competent and understandable legal advice and zealous representation to
every client. A necessary first step is to educate ourselves about the special challenges to
zealous representation we may face with some of our clients

One of the goals of the Partners in Justice Project, and of this presentation, is to improve
communication between lawyers and judges and people with cognitive disabilities who
encounter the court system as victims, witnesses, or criminal defendants. Many professionals in
our justice system lack a basic understanding of mental retardation and related disabilities; and
do not know of referral sources, training, and technical assistance to help people with cognitive
disabilities obtain justice. Writing in 1992, Justice Exum described the problem as a “great need
to know” about mental retardation, a problem his “eyes opened to” at an ABA meeting:

“An ABA speaker eloquently described how it is almost impossible to accord people with
mental retardation due process in our courts, although that is a constitutional guarantee
for all of us. . . The judiciary has a need for more information, more knowledge, and
more understanding. We need lawyers who understand the difficulties and can present
rich, meaningful, and detailed evidence like that in [State v.] Moore, [ 321 N.C. 327, 364
S.E. 2d 648 (1988)] for the edification of both the trial court initially and the appellate
court ultimately.”

The term cognitive disability is used to describe limitations in intellectual functioning and the
way a person is able to adapt to various social and practical situations. People with mental
retardation have cognitive impairments and deficits in adaptive behavior which may limit
meaningful interactions with people in the justice system. We hope to help you learn how to
recognize when a person has a cognitive disability, and then learn how to accommodate that
disability so that, especially in the criminal process, due process is ensured.

The presence of cognitive disabilities raises many opportunities for miscommunication,
misinformation and inadequate representation. Some communication difficulties may adversely
affect the rights of persons with cognitive disabilities and the integrity and functioning of the
judicial process, such as:

* Incriminating, but inaccurate “confessions” because the individual is confused or wants
to please authority figures;

* Incompetence to stand trial;

* Inability to assist the defendant attorney; and

! The Criminal Justice System And Mental Retardation Defendants And Victims by Ronald W. Conley, Ruth
Luckasson and George N. Bouthilet, published by Paul H. Brookes Co., Baltimore, MD. (1992), Chapter 1, Points of
View, Perspectives on the Judicial, Mental Retardation Services, Law Enforcement and Corrections Systems.



* Modify your language and manner of questioning.

* Avoid legal jargon. For example, rather than asking, "Were you coerced?", ask,
"Did someone scare you?"

» Simplify your language - divide complex ideas into subparts, and give
explanations in "bite-size chunks".

* Ask open-ended questions, avoiding "yes" or "no" questions and leading
questions.

* Rather than asking, "Do you understand?" have the person repeat in his/her own
words what he/she understands, and do so periodically - do not wait until the end
of a 20 minute explanation to determine the person’s comprehension.

» Allow the person extra time to process questions/comments.

Other simple exercises to ascertain the client’s academic knowledge and thinking processes
include:
» Requesting to see the client’s driver’s license — an individual with mental
retardation may have the skills to drive but not those necessary to obtain a license.
* Ask for the client’s address and telephone number - difficulty recalling basic
personal information is an indicator of cognitive disabilities.

ETHICAL CONSIDERATIONS

Risks of inadequate representation increase when the client has cognitive disabilities.
Therefore, N.C. Rules as well as the ABA Model Rules now include 1.14: Client under a
Disability. The rule for this special category of client was necessary because clients with
cognitive disabilities may be unable to monitor the attorney's performance, and studies have
found that attorneys spend less time interviewing clients with cognitive disabilities than other
clients. In addition, the tendency of attorneys to usurp decisions that should be left to the client
increases when the client has cognitive disabilities.

Pursuant to the model rules, a lawyer must maintain a "normal" relationship with client as
far as reasonably possible and make special efforts to accommodate the needs of the client,
which includes ensuring that the client understands the consequences of his/her decisions.

Attorneys face a dilemma when representing a client with cognitive disabilities. They
must use their best professional judgment to balance between accommodating the autonomy of
individuals with disabilities by allowing them to make their own decisions affecting their lives,
and protecting individuals with cognitive disabilities from the adverse consequences of
potentially unwise, ill-informed, or incompetently made decisions.
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Standards of Judicial Administration

Title 1. Standards for All Courts [Reserved]

Title 2. Standards for Proceedings in the Trial Courts
Standard 2.1. Case management and delay reduction-statement of general principles
Standard 2.2. Trial court case disposition time goals

Standard 2.10. Procedures for determining the need for an interpreter and a preappearance
interview

Standard 2.11. Interpreted proceedings-instructing participants on procedure
Standard 2.20. Trial management standards
Standard 2.25. Uninterrupted jury selection
Standard 2.30. Judicial comment on verdict or mistrial
Title 3. Standards for Civil Cases
Standard 3.1. Appearance by telephone
Standard 3.10. Complex civil litigation
Standard 3.25. Examination of prospective jurors in civil cases
Title 4. Standards for Criminal Cases
Standard 4.10. Guidelines for diversion drug court programs
Standard 4.30. Examination of prospective jurors in criminal cases
Standard 4.40. Traffic infraction procedures
Standard 4.41. Courtesy notice-traffic procedures
Standard 4.42. Traffic infraction trial scheduling
Title 5. Standards for Cases Involving Children and Families

Standard 5.10. Guidelines for determining payment for costs of appointed counsel for children
in family court [Repealed]

Standard 5.11. Guidelines for appointment of counsel for minors when time with or
responsibility for the minor is disputed [Repealed]

Standard 5.20. Uniform standards of practice for providers of supervised visitation
Standard 5.30. Family court matters
Standard 5.40. Juvenile court matters
Standard 5.45. Resource guidelines for child abuse and neglect cases

Title 6. [Reserved])

Title 7. Standards for Probate Proceedings
Standard 7.10. Settlements or judgments in certain civil cases involving minors or persons
with disabilities

Title 8. Standards for the Appellate Courts






(Subd (c) amended effective January 1, 2007, adopted effective July 1, 1992.)

(d) Training and orientation

The presiding judge of the juvenile court should:

(1)

)

@)

(4)

Establish relevant prerequisites for court-appointed attorneys and advocates in the juvenile
court.

Develop orientation and in-service training programs for judicial officers, attorneys, volunteers,
law enforcement personnel, court personnel, and child advocates to ensure that all are
adequately trained concerning all issues relating to special education rights and responsibilities,
including the right of each child with exceptional needs to receive a free, appropriate public
education and the right of each child with educational disabilities to receive accommodations.

Promote the establishment of a library or other resource center in which information about
juvenile court practice (including books, periodicals, videotapes, and other training materials)
can be collected and made available to all participants in the juvenile system.

Ensure that attorneys who appear in juvenile court have sufficient training to perform their jobs
competently, as follows: require that all court-appointed attorneys meet minimum training and
continuing legal education standards as a condition of their appointment to juvenile court
matters; and encourage the leaders of public law offices that have responsibilities in juvenile
court to require their attorneys who appear in juvenile court to have at least the same training
and continuing legal education required of court-appointed attorneys.

(Subd (d) amended effective January 1, 2001; adopted effective July 1, 1989; previously amended and
relettered effective July 1, 1992.)

(e) Unique role of a juvenile court judge

Judges of the juvenile court, in consultation with the presiding judge of the juvenile court and the
presiding judge of the superior court, to the extent that it does not interfere with the adjudication
process, are encouraged to:

(1)

@)

©)

4)

Provide active leadership within the community in determining the needs of and obtaining and
developing resources and services for at-risk children and families. At-risk children include
delinquents, dependents, and status offenders.

Investigate and determine the availability of specific prevention, intervention, and treatment
services in the community for at-risk children and their families.

Exercise their authority by statute or rule to review, order, and enforce the delivery of specific
services and treatment for at-risk children and their families.

Exercise a leadership role in the development and maintenance of permanent programs of

interagency cooperation and coordination among the court and the various public agencies that
serve at-risk children and their families.

(5) Take an active part in the formation of a communitywide network to promote and unify private

and public sector efforts to focus attention and resources for at-risk children and their families.

(6) Maintain close liaison with school authorities and encourage coordination of policies and

programs.

(7) Educate the community and its institutions through every available means, including the media,

concerning the role of the juvenile court in meeting the complex needs of at-risk children and
their families.



(8) Evaluate the criteria established by child protection agencies for initial removal and reunification
decisions and communicate the court's expectations of what constitutes "reasonable efforts" to
prevent removal or hasten return of the child.

(9) Encourage the development of community services and resources to assist homeless, truant,
runaway, and incorrigible children.

(10) Be familiar with all detention facilities, placements, and institutions used by the court.
(11) Actin all instances consistent with the public safety and welfare.

(Subd (e) amended effective January 1, 2007; adopted effective July 1, 1989; previously relettered effective
July 1, 1992.)

(f) Appointment of attorneys and other persons

For the appointment of attorneys, arbitrators, mediators, referees, masters, receivers, and other
persons, each court should follow rule 10.611 and the guidelines of standard 10.21.

(Subd (f) amended effective January 1, 2007, adopted effective January 1, 1999.)
(g) Educational rights of children in the juvenile court
The juvenile court should be guided by certain general principles:

(1) A significant number of children in the juvenile court process have exceptional needs that, if
properly identified and assessed, would qualify such children to receive special education and
related services under federal and state education law (a free, appropriate public education)
(see Ed. Code, § 56000 et seq. and 20 U.S.C. § 1400 et seq.);

(2) Many children in the juvenile court process have disabilities that, if properly identified and
assessed, would qualify such children to receive educational accommodations (see § 504 of the
Rehabilitation Act of 1973 [29 U.S.C. § 794; 34 C.F.R. § 104.1 et seq.));

(3) Unidentified and unremediated exceptional needs and unaccommodated disabilities have been
found to correlate strongly with juvenile delinquency, substance abuse, mental health issues,
teenage pregnancy, school failure and dropout, and adult unemployment and crime; and

(4) The cost of incarcerating children is substantially greater than the cost of providing special
education and related services to exceptional needs children and providing educational
accommodations to children with disabilities.

(Subd (g) adopted effective January 1, 2001.)
(h) Role of the juvenile court
The juvenile court should:

(1) Take responsibility, with the other juvenile court participants at every stage of the child's case, to
ensure that the child's educational needs are met, regardless of whether the child is in the
custody of a parent or is suitably placed in the custody of the child welfare agency or probation
department and regardless of where the child is placed in school. Each child under the
jurisdiction of the juvenile court with exceptional needs has the right to receive a free,
appropriate public education, specially designed, at no cost to the parents, to meet the child's
unique special education needs. (See Ed. Code, § 56031 and 20 U.S.C. § 1401(8).) Each child
with disabilities under the jurisdiction of the juvenile court has the right to receive
accommodations. (See § 504 of the Rehabilitation Act of 1973 [29 U.S.C. § 794; 34 C.F.R. §
104.1 et seq. (1980)].) The court should also ensure that each parent or guardian receives



information and assistance concerning his or her child's educational entitlements as provided by
law.

(2) Provide oversight of the social service and probation agencies to ensure that a child's
educational rights are investigated, reported, and monitored. The court should work within the
statutory framework to accommodate the sharing of information between agencies. A child who
comes before the court and is suspected of having exceptional needs or other educational
disabilities should be referred in writing for an assessment to the child's school principal or to the
school district's special education office. (See Ed. Code, §§ 56320-56329.) The child's parent,
teacher, or other service provider may make the required written referral for assessment. (See
Ed. Code, § 56029.)

(3) Require that court reports, case plans, assessments, and permanency plans considered by the
court address a child's educational entittements and how those entitlements are being satisfied,
and contain information to assist the court in deciding whether the right of the parent or guardian
to make educational decisions for the child should be limited by the court under Welfare and
Institutions Code section 361(a) or 726(b). Information concerning whether the school district
has met its obligation to provide educational services to the child, including special educational
services if the child has exceptional needs under Education Code section 56000 et seq., and to
provide accommodations if the child has disabilities as defined in section 504 of the
Rehabilitation Act of 1973 (29 U.S.C. § 794; 34 C.F.R. § 104.1 et seq. (1980)) should also be
included, along with a recommendation for disposition.

(4) Facilitate coordination of services by joining the local educational agency as a party when it
appears that an educational agency has failed to fulfill its legal obligations to provide special
education and related services or accommodations to a child in the juvenile court who has been
identified as having exceptional needs or educational disabilities. (See Welf. & Inst. Code, §§
362(a), 727(a).)

(5) Make appropriate orders limiting the educational rights of a parent or guardian who cannot be
located or identified, or who is unwilling or unable to be an active participant in ensuring that the
child's educational needs are met, and appoint a responsible adult as educational representative
for such a child or, if a representative cannot be identified and the child may be eligible for
special education and related services or already has an individualized education program, use
form JV-535 to refer the child to the local educational agency for special education and related
services and prompt appointment of a surrogate parent. (Welf. & Inst. Code, §§ 361, 726; Ed.
Code, § 56156.)

(6) Ensure that special education, related services, and accommodations to which the child is
entitled are provided whenever the child's school placement changes. (See Ed. Code, § 56325.)

(Subd (h) amended effective January 1, 2007; adopted effective January 1, 2001; previously amended
effective January 1, 2004.)

Standard 5.40 amended and renumbered effective January 1, 2007; adopted as sec. 24 effective January 1,
1989; previously amended effective July 1, 1992, January 1, 1999; January 1, 2001, and January 1, 2004.

Advisory Committee Comment

Subdivision (a). Considering the constantly evolving changes in the law, as well as the unique nature of the proceedings in
juvenile court, the juvenile court judge should be willing to commiit to a tenure of three years. Not only does this tenure afford
the judge the opportunity to become well acquainted with the total juvenile justice complex, but it also provides continuity to
a system that demands it.

Dependency cases under Welfare and Institutions Code section 300 for the most part last 18 months. The juvenile court
judge has a responsibility to oversee these cases, and a single judge’s involvement over this period of time is important to
help ensure positive results. The ultimate goal should be to perfect a system that serves the needs of both recipients and
providers. This can only be done over time and with constant application of effective energy.



Subdivision (b){2). The juvenile court is an integral part of the justice system. It is only through the constant exertion of
pressure to maintain resources and the continuous education of court-related personnel and administrators that the historic
trend to minimize the juvenile court can be contained.

Subdivision (c)(4). The quality of justice in the juvenile court is in large part dependent on the quality of the attorneys whp
appear on behalf of the different parties before the court. The presiding judge of the juvenile court plays a significant role in
ensuring that a sufficient number of attorneys of high quality are available to the parties appearing in juvenile court.

Juvenile court practice requires attorneys who have both a special interest in and a substantive understanding of the work of
the court. Obtaining and retaining qualified attorneys for the juvenile court requires effective recruiting, training, and
employment considerations.

The importance of juvenile court work must be stressed to ensure that juvenile court assignments have the same status and
career enhancement opportunities as other assignments for public law office attomeys.

The presiding judge of the juvenile court should urge leaders of public law offices serving the juvenile court to assign
experienced, interested, and capable attorneys to that court, and to establish hiring and promotional policies that will
encourage the development of a division of the office dedicated to working in the juvenile court.

National commentators are in accord with these propositions: "Court-appointed and public attorneys representing children in
abuse and neglect cases, as well as judges, should be specially trained or experienced. Juvenile and family courts should
not be the 'training ground' for inexperienced attorneys or judges.” (Metropolitan Court Judges Committee, National Council
of Juvenile and Family Court Judges, Deprived Children: A Judicial Response-73 Recommendations (1986) p. 14.)

Fees paid to attorneys appearing in juvenile court are sometimes less than the fees paid attorneys doing other legal work.
Such a payment scheme demeans the work of the juvenile court, leading many to believe that such work is less important. It
may discourage attorneys from selecting juvenile court practice as a career option. The incarceration of a child in a detention
facility or a child's permanent loss of his or her family through a termination of parental rights proceeding is at least as
important as any other work in the legal system. Compensation for the legal work in the juvenile court should reflect the
importance of this work.

Subdivision (d)(4). Juvenile court law is a specialized area of the law that requires dedication and study. The juvenile court
judge has a responsibility to maintain high quality in the practice of law in the juvenile court. The quality of representation in
the juvenile court depends in good part on the education of the lawyers who appear there. In order to make certain that all
parties receive adequate representation, it is important that attorneys have adequate training before they begin practice in
juvenile court and on a continuing basis thereafter. The presiding judge of the juvenile court should mandate such training
for all court-appointed attorneys and urge leaders of public law offices to provide at least comparable training for attorneys
assigned to juvenile court.

A minimum of six hours of continuing legal education is suggested; more hours are recommended. Education methods can
include lectures and tapes that meet the legal education requirements.

In addition to basic legal training in juvenile dependency and delinquency law, evidentiary issues, and effective trial practice
techniques, training should also include important related issues, including child development, altemative resources for
families, effects and treatment of substance abuse, domestic violence, abuse, neglect, modification and enforcement of all
court orders, dependency, delinquency, guardianships, conservatorships, interviewing children, and emancipation.
Education may also include observational experience such as site visits to institutions and operations critical to the juvenile
court.

A significant barrier to the establishment and maintenance of well-trained attorneys is a lack of educational materials relating
to juvenile court practice. Law libraries, law offices, and court systems traditionally do not devote adequate resources to the
purchase of such educational matenals.

Effective January 1, 1993, guidelines and training material will be available from the Administrative Office of the Courts.

Subdivision (e)(11). A superior court judge assigned to the juvenile court occupies a unique position within California's
judiciary. In addition to the traditional role of fairly and efficiently resolving disputes before the court, the juvenile court judge
is statutorily required to discharge other duties. California law empowers the juvenile court judge not only to order services
for children under its jurisdiction, but also to enforce and review the delivery of those services. This oversight function
includes the obligation to understand and work with the public and private agencies, including schoo! systems, that provide
services and treatment programs for children and families. As such, the juvenile court assignment requires a dramatic shift
in emphasis from judging in the traditional sense.

The legislative directive to juvenile court judges to "improve system performance in a vigorous and ongoing manner" (Welf.
& Inst. Code, § 202) poses no conflict with traditional concepts of judicial ethics. Active and public judicial support and
encouragement of programs serving children and families at risk are important functions of the juvenile court judge that
enhance the overall administration of justice.






JV-535

TELEPHONE NO.: FAXNO.:
E-MAIL ADDRESS:
ATTORNEY FOR (Name):

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and adoress):

FOR COURT USE ONLY

SUPERIOR COURT OF CALIFORNIA, COUNTY OF
STREET ADDRESS:
MAILING ADDRESS:
CITY AND ZIP CODE:
BRANCH NAME:

CHILD'S NAME:

ORDER DESIGNATING EDUCATIONAL RIGHTS HOLDER

CASE NUMBER:

Educational Rights Holder for Child or Youth

1. [_] The following adult(s) is (are) designated as the educational rights holder(s), as defined in rule 5.502.

a. Name:

b. Address:
c. Telephone:
d. E-mail:

e. Relationship to child or youth:

2. The adult(s) identified in 1. is (are) (check all that apply)

a. Name:

b. Address:
Telephone:
E-mail:

e. Relationship to child or youth:

a. [__] The first educational rights holder identified by the court for this child or youth.

b. [_] The same educational rights holder as Iast identified by the court. [__] New contact information in item 1, above.
c. [_] Adifferent educational rights holder from the one last identified by the court.

d. [[_] The successor guardian or conservator and, as such, holds decisionmaking rights.

e

. [_] The caregiver in a planned permanent living arrangement and holds [__] educational [__] developmental-services
decisionmaking rights under section 361(a)(1)(E). See item 6 for limitation of parental decisionmaking rights.

Having considered the evidence and made the findings required by law, THE COURT ORDERS that

3. [ The responsible adult identified in 1. is appointed the educational rights holder for the child or youth and is authorized to
make educational [_] developmental-services

decisions for the child or youth to the extent permitted by law.

4. [] (Checkonly if 1, 2, and 3 do not apply.) The court cannot identify a parent, guardian, or other responsible adult to act as the

educational rights holder.

a. [__] The court hereby refers the child to the local educational agency for appointment of a surrogate parent under section

7579.5 of the Government Code.

b. [_] The court, with input from any interested person, will make [] educational [ ] developmental-services

decisions.

[] The appointment of a surrogate parent is not warranted.

[:l (Before the dispositional hearing) The child's attorney and the social worker or probation officer must make every
effort to identify a responsible adult to make future educational or developmental services decisions for the child.

5. [[_] The appointment of any previous educational rights holder or developmental-services decision maker is terminated.

NOTICE

[__] Provision of the information on this form—as well as on forms JV-535(A), JV-536, JV-537, JV-538, JV-539, JV-540, or any
equivalent form—to the parent(s) or guardian(s) named in 6 wiil create a safety risk (for example, because of the placement's
confidentiality). The information may not be disclosed to the parent or guardian.

Pago 1 0f 2
Fomn Adopted for Wandatory Use ORDER DESIGNATING EDUCATIONAL RIGHTS HOLDER ~ Wefro and nsituions Code, 6 361,726

JV-535 (Rev. January 1, 2014)



JV-535

CHILD'S NAME: CASE NUMBER:
6. [_] Therightsof  (name): (name):

[] mother ] mother

[ father (] father

[ guardian [] guardian

tomake [__] educational [__] developmental-services decisions for the child or youth

[] are retained.

[] are fully restored.

|:] are temporarily limited under section 319(g).

[] are limited under section 361(a) or 726(b).

[] have been terminated under section 366.26 or 727.31.
[] transferred to the youth on his or her 18th birthday.

~o o0 op

Appointed Educational Rights Holder—Rights and Duties

7. The appointed educational rights holder is authorized to have access to the child's or youth's
[] educational [__] developmental-services records and information to the extent permitted by law.

8. The appointed educational rights holder may authorize the release of [ | educational [ developmental-services records
to the child's attorney or CASA volunteer to the extent permitted by law.

9. The appointed educational rights holder must comply with all applicable state and federal confidentiality laws, including sections
362.5, 827, 4514, and 5328 and Government Code section 7579.5(f), and may share information only to the extent necessary to
further the interests of the child or youth.

10. The appointed educational rights holder must meet with the child or youth; investigate the child's or youth's educational and
developmental-services needs and whether those needs are being met; and, before each scheduled review hearing, provide
information and recommendations to the social worker or probation officer OR make written recommendations to the court OR
attend the review hearing and participate in any part of the hearing that concerns the child's education or development OR all of
these. The rights holder may submit written recommendations on Educational Rights Holder Statement (form JV-537) or in any
other suitable format. To the greatest extent possible, the educational rights holder must consult and collaborate with the
educational liaison or regional center service coordinator, as applicable, to gather information needed to meet the needs and
protect the rights of the child or youth.

Service of Order

11. If this is the first form JV-535 completed in this case or it includes any information different from information on the previous
JV-535, the clerk will provide a copy of this form and any attachments to the child (if 10 years old or older) or youth; the attorney for
the child or youth; the social worker or probation officer; the Indian child's tribe, if applicable; the local foster youth educational
liaison; the county office of education foster youth services coordinator; the regional center service coordinator, if applicable; and
the educational rights holder or surrogate parent in person or by first-class mail no later than five court days after the order is
signed. The clerk may also make the form available to the parent or guardian (unless otherwise indicated on this form, or parental
rights have been terminated, or the child has reached 18 years of age and reurification services have been terminated), to the
CASA volunteer, and if requested, to any other person entitled to notice under section 293.

12. The assigned sacial worker or probation officer must notify the educational rights holder of the date, time, and location of each
court hearing.

This order applies to any local educational agency, school, school district, or regional center serving the child or youth in the
State of California.

[[] Related findings and orders are attached on form JV-535(A) or its equivalent.

Date: }

JUDICIAL OFFICER

JV-535 [Rev. January 1, 2014} ORDER DESIGNATING EDUCATIONAL RIGHTS HOLDER Page20f2



JV-535(A)

CHILD'S NAME: CASE NUMBER:

General Information

1. Child's or youth's date of birth:

2. School information
a. School district:

b. School (name and address):

34

Foster youth educational liaison (Ed. Code, § 48853.5) (name and contact information):
d. [_] The child is currently expelled from school and may be eligible for readmission on or after (date):

3. Regional center (name and address):

Service coordinator (name and contact information):

4. County placing agency (specify):

a. Assigned social worker or probation officer (name and contact information):
b. Supervising social worker or probation officer (name, address, and contact information):

5.  Child's or youth's attorney (name, address, and contact information):

THE COURT FINDS AND ORDERS

6. [__] The child or youth is the subject of a petition filed under section 325. The child's parent or guardian is unavailable, unable, or
unwilling to exercise educational or developmental services rights; the agency has made diligent efforts to locate and secure
the participation of the parent or guardian in educational and developmental-services decisionmaking; and the child's or
youth's educational and developmental-services needs cannot be met without the temporary appointment of a responsible
adult as educational rights holder.

7. [_] Limitation of the rights of the parent(s) or guardian(s) to make [ __] educational [_] developmental-services
decisions is necessary to protect the child or youth.

8. [_] Theyouth s at least 18 years old and
a. [_] haschosen notto make [ ] educational [__] developmental-services decisions for himself or herself.
b. [_] is deemed incompetent to make educational or developmental-services decisions for himself or herself.

9. [[_] (if 8a. or 8b. is checked): The appointment of an educational rights holder to make developmental-service decisions for the
youth is in his or her best interests.

10. (] The court has not ordered or has terminated reunification services for the parent or guardian, and the child or youth is placed
in a planned permanent living arrangement under section 366.21(g)(5), 366.22, 366.26, 366.3(i), or 727.3(b)(5)—(6).

11. There [ 1 is |'1T_'| isnot a responsible adult relative, nonrelative extended family member, or other adult known to the child
who is available and willing to serve as the educational rights holder.

Page1of2
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JV-535(A)

CHILD'S NAME: CASE NUMBER:

12. The child or youth is receiving special education, general education accommodations and modifications, early intervention services,
or developmental services. [ ] Yes [ ] No

13. [_] The child or youth is receiving services under the following plan (check all that apply):

. [ Individualized education program (IEP)

. [ section 504 plan

|____] Individualized family service plan (IFSP)
. [_] Individual program plan (IPP)

[] Other (explain):

® a0 oo

The LEA or regional center must ensure that a copy of any plan is provided to the designated educational rights holder.

14. |:] The child or youth needs the following educational or developmental assessments or services (check all that apply):

. [[] The childis 0-3 years old, is at risk for a disability or has a developmental delay, and needs assessment for services.
b. [C_] The child is 0-3 years old, has a disability, and needs the development of an IFSP.
[] The child or youth is 3 years old or older, may have a disability, and needs intake and assessment for services.

. [] Thechild or youth is 3 years old or older, has a disability, and needs the development or revision of an IEP, IPP, or
Section 504 plan.

o]

a o

15. The appointed educational rights holder must (check all that apply):

a. D Submit to the LEA a written referral for assessment for special education and related services or for services under
section 504 of the Rehabilitation Act of 1973.

b. [_] Submit to the regional center a written referral for an initial intake and eligibility assessment or evaluation.

¢. [] Submittothe LEA a written referral for assessment or services, or a written request to convene the IEP team to
develop, review, or revise the pupil's IEP.

d. [ ] Submita written request to the regional center to convene the IFSP team to develop, review, or revise the IFSP.

e. [_] Submita written request to the regional center to convene the IPP team to develop, review, or revise the IPP.

. [[_] Other:

16. [_] The following person is directed under rule 5.649(c)-(d) to take whatever steps are necessary to request any assessments
or services identified in item 14 or 15 (name and address unless confidential):

17. [_] The current educational program and school placement are in the best interests of the child or youth.
18. [__] The cumrent IFSP, IPP, or other developmental services plan is in the best interests of the child or youth.

19. [] The child oryouth [__]is [_]is not attending his or her school of origin. If not,

a. The educational rights holder [__] has [__| has not waived the child's or youth's right to attend the school of origin.
b. The child oryouth [ ] has [ ] has not waived his or her right to attend the school of origin.

20. [] The county placing agency has considered educational stability and the opportunity to be educated in the least restrictive
educational program when making placement decisions for the child or youth.
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Conservatorships reviewed

Judicial committee
mulls whetherto
recommend that the
state revamp training

By Paul Jones
Daily Journal Staff Writer

ney training in the wake of a dis-
ability rights group’s allegations
of problems with how California
courts award parents and guard-
ians control over developmentally
disabled people.

That’s the potential upshot of
a meeting Friday by the Judicial
Council's Probate and Mental
Health Advisory Committee,
where judges heard from attor-
ney and disability rights advo-
cate Thomas F. Coleman of the
nonprofit Disability and Abuse
Project. Coleman said he’s un-
covered numerous problems with
the handling of conservatorship
cases, and he wants a special
task force to investigate alleged
conflicts of interest in the manner
mwhichcourtstwatdevelopmen.
tally disabled parties.

Conservatorship cases involve
courts granting legal authority
to guardians to take control over
elements of a person’s life, such

- as medical and financial matters.
Developmentally disabled people
are often subject to conservator-
ship cases when they reach legal
adulthood and parents seek to
continue caring for them. But
some disability rights advocates,
including Coleman’s group, com-
plain disabled people’s rights are
often undermined in court.

Specifically, Coleman claimed
he has found problems in Los
Angeles County Superior Court
that include the court’s decision
to end the use of .independent
investigators who verify if a de-
velopmentally person

mampmdgeandawor

peeds to be taken care of, and
to what extent. He also said at-
torneys who are hired by courts
to represent disabled parties are
pushed to provide sensitive infor-
mation about their clieats to the
court in order to speedily resolve
conservatorship matters,

“Any attorney is supposed to
represent their clients’ wishes

and-protect w&mmm

: conservatorship cases.
Coleman saxd he’d k with
at.could help some

dafirbry
thwhmaseoqndarydm &o :

These attorneys don't do

help the court resolve the cases
.. They gather information about
their clients’ strengths, weak-
nesses, abilities and inabilities”
and then present potentially dam-
aging information to the court.
Statewide, Coleman said re-
gional centers set up to assist dis-
abled people are poorly equipped
to provide important information
about parties in conservatorship -

cases.

o Cone s Joom Sgomom
rior Court 0]
chairs the Probate and Mental
Health Advisory Committee.
Despite the Disability and Abuse
Project’s goal for a statewide task
force to review court practices in
conservatorship cases, Sugiyama
and other judges said the money

wasn't available, and indicated
the committee wouldn't recom-
mend such a task force to the
Judicial Council. However, Sugi-
yama said he wanted to pursue
the possibility of altering training
for judges and attorneys to high-
light some of the issues raised by
Coleman.

“As you're aware, being a law-
yer facing courtrooms that are
being darkened, staff members
that are being laid off, it's going
to beverydlfﬁctﬂtforﬂ!ejudicial
branch to find money to support
a task force,” Sugiyama said, urg-
ing Coleman to pursue the idea
with lawmakers.

However, “This is what I sug-

gest — one thing we can do
immediately pertains to the
training of judicial officers and

court-appointed counsel,” Sugi-
yama said. “That is something we
can enforce. We can impose the
requirement on judges oversee-
ing limited conservatorships and
court-appointed counsel.”

The commission members also
suggested pursuing new' stan-
dards for regional centers, whose
reports can influence the out-
of-

of the issues raised by hig group.
That could lead to the judicial
branch formally enacting new
training requirements to improve
protection of disabled parties’

However, outside of the meet-
ing he said he sti}l wants a broad-
er review of the conservatoréhip

system.
. . “] feel that they are smcerely :
mtewetedmseemgreformoecur

_in some areas,” he said. But “the

powers that be should be able to
find the money to staff such a task
force. A comprehensive review is
long overdue and needed.”

In 2006 the judicial branch .
created a task force to look into
general conservatorshxps which
mainly involve senior citizens,
he said.

Coleman said he and the Dis-
ability and Abuse Project were
previously successful in pushing
for changes to state law that clari-
fied a disabled person’s right to
vote couldn't be removed simply

‘because they required assistance

filling out a voter registration
form. AB 1311 was signed by
Gov. Jerry Brown earlier this
year. The group has also filed a
Department of Justice complaint
more generally alleging the
state’s voter competency laws
amount to literacy tests. Coleman
said he might consider pursuing a
Department of Justice complaint
if the conservatorship

isn’t more broadly reviewed.



















SEectrum Institute

From: O'Donnell, Patrick [mailto:patrick.o'donnell@jud.ca.gov]
Sent: Friday, May 30, 2014 4:12 PM

To: tomcoleman@earthlink.net

Subject: Proposal for a Task Force on Limited Conservatorships

Dear Mr. Coleman,

Chief Justice Tani G. Cantil-Sakauye has received your letter dated May 15, 2014 on behalf of the Disability and Abuse
Project proposing the establishment of a task force to review the limited conservatorship system statewide.

Justice Harry Hull, the Chair of the Judicial Council’s Rules and Projects Committee, has reviewed the letter and
accompanying materials. He has referred the proposal to the Probate and Mental Health Advisory Committee for a
recommendation.

The chair and staff of the advisory committee have been sent a copy of your letter and the accompanying materials. The
committee will consider the proposal and be making a recommendation.

Thank you very much for your interest in the administration of justice.

Patrick O'Donnell

Supervising Attorney

Legal Services Office

Judicial Council of California - Administrative Office of the Courts
455 Golden Gate Avenue, San Francisco, CA 94102-3688
415-865-7665, Fax 415-865-7664

patrick.o'donnell@jud.ca.gov

"AOC: 50 years of service to the courts and the people of California, 1961-2011"






Ltr. to Thomas F. Coleman
6 January 2015
Page Two

undertake a review of some of your most prominent concerns.

The committee will go forward with its consideration of the issues you raise. I
note the Rules and Project Committee, in its review of the 2015 annual agenda proposed
by the Probate and Mental Health Advisory Committee, approved continued work on the
issues you raise, specifically, the committee was authorized to “review and consider
recommendations for changes in law, practice, and procedures for the developmentally
disabled.”

As perhaps you know, the Legislature and the Governor have reduced judicial
branch funding by an amcunt in excess of $1 billion over the last four vears. We have
had to close courtrooms and, indeed, courthouses, all over the state and we continue to
struggle with the resources that we have to insure as best we can access to justice for
people throughout the state. That profound underfunding of the courts is far from being
resolved. Simply put, the branch does not presently have the funds to commit to a task
force such as the one that you have requested.

It would appear that your sincere concerns relating to California’s handling of
limited conservatorship proceedings are being heard and considered by the Probate and
Mental Health Advisory Committee and will be heard in the future by the Rules and
Projects Committee and the Judicial Council itself, chaired by the Chief Justice. I have
every confidence in a full and fair examination into the issues you raise.

If you have further questions, please let me know directly since matters such as
these eventually come to me in any event.

Thank you.

Very truly yours,

cc:  Chief Justice Tani Cantil-Sakauye
Honorable John H. Sugiyama
Douglas C. Miller, Esq.









Views of a PVP Attorney on the
Training Program in Los Angeles

“In reviewing the website [of the Disability and Guardianship
Project] last night | realized how scanty my education was
concerning the LAWS that protect our clients that | should be
using as the basis for advocacy. An eye opener. There was
absolutely no training on those laws in any of the PVP stuff
that | have attended so far. And I’ve been part of the program
in LA since | think 2008 .... That’s a lot of years to get
basically updates on conservatorship case law that I can get
elsewhere and rehashing of how to write a report. In reality, |
have gotten more from the minor’s counsel training that |
attend every year in terms of at least learning some sensitivity
to cultural issues of which disability could be considered a
‘culture’.

“Don’t know what other counties do (ie. what training they
give their PD’s), but since LA is so heavily dependent on
private attorneys in this area, it seems that the need is
definitely there. And frankly, there have been times when |
have been handling the conservatorship for the petitioner
where | look at what the PVVP’s have done and I’m going — is
that all there is?? Or what was this person doing that wasn’t
rote?”

— PVP Attorney
Email to Spectrum Institute
April 14, 2015









Superior Court of California

~ County of Los Angeles

April 30, 2014

Thomas F. Coleman

c/o Dr. Nora J. Baladerian
2100 Sawtelle, #204

Los Angeles, CA 90025

Re: Requests per Rule 10.500
Dear Mr. Coleman:

The following is written in response to your inquiry dated April 24, 2014 for per Rule
10.500.

On April 26, 2014, we had the following conservatorship cases in active inventory:
Conservatorship — Limited 7,643
Conservatorship — Dementia 2,093
Conservatorship — Other 3,341

The Probate Code mandates first annual, annual and biennial reviews, based on the
type of conservatorship ordered by the court.

The information regarding guardianship cases “Subject to Annual Reviews” or “Biennial
Reviews" is not available in any document or report.

Sincerely,

Margaret Little, Ph.D.

Sentor Administrator

Family Law & Probate Administration

ML:rma



To:  Central Civil Operations Administration
Administrative Records Request

From: Thomas F. Coleman
c/o Baladerian
2100 Sawtelle, #204
Los Angeles, CA 90025
(818) 482-4485

Re:  Request per rule 10.500

Date: April 22, 2014

Request 1:  Access to Records — Open Cases — Subject to Annual Reviews

Please provide me access to records, and/or copies of records, in possession of or under
the control of the Superior Court (memos, letters, reports, data sheets, etc.) which show:

a. The number of “open” conservatorship cases which are subject to annual review by
court investigators for the current fiscal year and/or the current calendar year. By open, I refer to
probate code conservatorship cases (general and limited) in which a conservator has been
appointed and the conservatee or limited conservatee is still living.)

b. The number of “open” guardianship cases which are subject to annual review by court
investigators for the current fiscal year and/or the current calendar year. By open, I refer to
probate code guardianship cases in which a guardian has been appointed and the ward is still
living and has not turned 18 years of age yet.

Request 2:  Access to Records — Open Cases — Subject to Biennial Reviews

Please provide me access to records, and/or copies of records, in possession of or under
the control of the Superior Court (memos, letters, reports, data sheets, etc.) which show:

a. The number of “open” conservatorship cases which are subject to biennial review by
court investigators for the current fiscal year and/or the current calendar year. By open, I refer to
probate code conservatorship cases (general and limited) in which a conservator has been
appointed and the conservatee or limited conservatee is still living.)

b. The number of “open” guardianship cases which are subject to biennial review by
court investigators for the current fiscal year and/or the current calendar year. By open, I refer to
probate code guardianship cases in which a guardian has been appointed and the ward is still
living and has not turned 18 years of age yet.






Thinking Ahead Matters: Excerpts from a New
Report on the Limited Conservatorship System

Except where otherwise noted as a comment, the
language contained in this document are paragraphs
taken from various parts of the Thinking Ahead
Matters report published in August 2014 by the
Coalition for Compassionate Care of California.

These excerpts serve as an executive summary of
those parts of the 97-page report that focus on the
Limited Conservatorship System. The findings
reported here are consistent with those contained in
essays and reports published by the Disability and
Abuse Project.

Introduction
These are the questions considered in this report:

*What is the process of conservator-
ship for people with developmental
disabilities in California?

* How large is the impact of conser-
vatorship on healthcare decision-
making for this population?

* What strategies would improve
self-determination in healthcare deci-
sions for people with developmental
disabilities?

This paper considers these issues through the lens of
people with developmental disabilities themselves as
well as their advocates; including family members,
attorneys, disability rights advocates, Regional
Centers, bioethicists and providers who work closely
with them. It relies on 21 qualitative interviews with
a total of 22 key informants from these groups, as
well as assembling background resources with
strategies and policy recommendations on relevant
topics that are intended to enhance the agency,
dignity and choice of disabled individuals. The
essential purpose is to strengthen the opportunity for
the disabled person to make or actively contribute to
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making decisions important to themselves, up to and
including the end of life.

Background

Today, with the reduction in institutionalization and
over-crowded, understaffed and under-funded
conditions, people with I/DD have a life expectancy
near that of other adults, with an average life of 65
years compared to 70 in the general population.

Nationally, over 75% of people with I/DD live with
their families, and more than 25% of family care-
givers are over the age of 60.

A Pro-Disability Philosophy

Surrogate healthcare decisions, when needed, should
be made by caregivers who know the patient well
and attempt to view quality of life from the patient’s
perspective.

Legal Issues

In the late 1970’s a series of reforms was instituted
to the conservatorship process, intended to create
due process and protect the rights of conserved
persons. In 1977 the position of court investigator
was created, and courts received authority to appoint
an attorney to represent proposed conservatees.ss In
1980, Californiaestablished the “Limited Conserva-
torship” specifically for adults with I/DD.

According to conservatorship attorney Stephen Dale,
Limited Conservatorships are intended to give “just
the right amount of powers — not too much, not too
little.”

While the general conservatorship process begins
with an assumption that all powers will be given and
the judge may reserve some rights as the process
unfolds, Limited Conservatorship does not presume
the disabled person is incompetent. Limited
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Conservatorships are designed to help persons with
I/DD lead more independent, productive and normal
lives, and the disabled person retains all legal and
civil rights except for those the court specifically
grants to the conservator. It requires consideration of
the person’s abilities in seven fundamental areas,
and awards the conservator rights to just those
powers where the person needs assistance.

Limited Conservatorships involve a number of
discrete steps. A recent report, Justice Denied: How
California’s Limited Conservatorship System is
Failing to Protect the Rights of People with Devel-
opmental Disabilities by the Disability & Abuse
Project of Spectrum Institute, provides a general
outline of the transactions associated with Limited
Conservatorships.

Adults with I/DD Who Are Conserved

(Comment: Data obtained from the Department of
Developmental Services show that out about
141,000 adults with intellectual and developmental
disabilities in California, slightly more than 40,000
are conserved. Of those conserved, some 25,500
have a parent or relative servicing as conservator,
nearly 900 have the Public Guardian, and nearly 800
have a private non-relative conservator.)

Critiques of the Limited Conservatorship Process

Attention has begun to focus on Limited
Conservatorships and how they operate, raising
concerns that they do not function as intended. There
was strong feedback from informants involved in
conservatorship about the negative impact of Califor-
nia’s diminished funding of both the courts and the
Regional Centers. One described the court-funding
crisis in particular as resulting in “chaos” in court
processes. Several attorneys also believe that cuts to
Regional Centers have diminished the assessment of
the disabled person’s capacities. They believe that

Regional Center assessments have become less
individualized and more pro-forma, with boilerplate
language submitted in many cases rather than accu-
rate personalized reporting on client capacity in each
of the seven powers. Other informants identify a
lack of training and knowledge of the population
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amongst attorneys and court officials as a complicat-
ing factor. And while there are differences of opin-
ion about the location of the dysfunction and how it
is evidenced within the system, there is widespread
agreement that lack of proper oversight and remedia-
tion are difficulties in cases where conservatorships
are bad. Informants report that this is a significant
problem that is hard to remedy, with serious conse-
quences for vulnerable conservatees. All informants
saw funding cuts as a core contributor to these
problems and stated that they cannot be resolved
without an appropriate level of funding for both
systems.

Informants also provided feedback that there are
many instances where the ideal process and legal
requirements are not implemented. Copies of the
petition are not always provided to the person with
a disability and close relatives. One informant
reports never having seen a court investigator review
psychological and medical records as part of the
process. One stated that disabled persons are fre-
guently not in attendance at the court hearing even
though they are medically able to attend, and pro-
posed conservatees are rarely consulted about who
should be appointed as conservator. Informants
noted that annual or biennial in-person visits to the
conservatee to check on their welfare only occur
rarely, and reported that the initial in-person inter-
view with the court investigator is often conducted
without privacy, in the presence of the parent or
potential conservator, thereby making it difficult for
the disabled person to provide candid information.

The Justice Denied report outlines some additional
ways that problems have manifested in the Limited
Conservatorship process. Utilizing a review of
Limited Conservatorship cases in the Los Angeles
Superior Court, the report sees that the following
problems have occurred.

First, there are too few court investigators to carry
out the work. The law requires a court investigator
to conduct investigations on all initial petitions,
conduct an annual review one year later and a
biennial investigation thereafter. One informant has
called this investigation the most important informa-
tion in the Limited Conservatorship process. If there
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is a report of suspected abuse of a conservatee, that
should also prompt an investigation. However, court
investigators are paid by the court directly. Due to
ongoing court funding constraints, an overwhelming
caseload and consequent understaffing, the court
investigator report appears to be frequently waived
in Los Angeles, with substitution of the Regional
Center report or the report of the attorney who
serves as the conservatee’s court-appointed attorney,
in place of the court investigator report.

This approach diminishes the impartial investigation
of the circumstances and appropriateness of the
conservatorship, and also creates a conflict-of-
interest for the court-appointed attorney, who is
ethically obligated to represent the rights of the
client rather than the interests of the court.

Another issue called out is that in its minimal
training, the Los Angeles Court gives court-ap-
pointed attorneys instruction that if they disagree
with the “stated wishes” of the client, they should
advocate for what they believe are the client’s best
interests.ss While project informants point out that
experienced conservatorship attorneys understand
the duty to represent the proposed conservatee as
specified in the Probate Code, this report concludes
that such instructions can result in attorneys acting
as de-facto guardians ad litem, advocating for what
they believe are the best interests of the client rather
than advocating for what the client expressly
wants.s9 That outcome does not appear to be consis-
tent with the intention and purpose of the Limited
Conservatorship process.

In addition, Limited Conservatorships are sometimes
granted when the Regional Center report has not
even been filed. Even when they are filed, these
reports lack criteria and guidelines to make standard-
ized and valid assessments of client capacities.so
Furthermore, ongoing biennial investigations by the
court investigator, required by state law, do not
appear to be occurring in Los Angeles.s1 Informants
to this project report this lapse is occurring in other
counties as well.

The Justice Denied report finds, and informants to
the current study concur, that education about the
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I/DD population as well as about the conservator-
ship process itself, are severely lacking. Courts and
attorneys need better education about the population,
including the requirement and importance of provid-
ing reasonable accommodations under the Ameri-
cans with Disabilities Act, in order for disabled
persons to be able to communicate their views and
wishes in the process.s2 Parents and other potential
conservators who file petitions need training about
the conservatorship process and the duties and
responsibilities of conservators, including the
responsibility to take the disabled person’s wishes
into account even when they are conserved. All
parties need better information about supported
decision-making and appropriate alternatives to
conservatorship. Finally, neither the Department of
Developmental Services nor aclient rights advocacy
agency has a formalized role in monitoring the
Limited Conservatorship process.

Although some of these findings may be unique to
Los Angeles County, many appear to have validity
in other counties. As far as we are aware there is no
quantitative study of the outcomes of Limited
Conservatorships across the state of California;
however, differing county-to-county processes are a
significant problem in the applicability of statewide
legal standards and of equity across counties. Each
county’s courts have differing policies and adminis-
tration, which are often vastly different from one to
the next.

The variability in policies of locally administered
agencies, both the courts and those under the domain
of county boards of supervisors, vastly complicate
the real world outcomes of Limited Conservator-
ships and interventions in situations of abuse and
neglect involved with bad conservatorships, and
deserve further study and recommendations for
improvement.

People with intellectual and developmental disabili-
ties have rights under both state and federal law that
protect them in a variety of ways. Among these are
the Lanterman Developmental Disabilities Services
Act (Appendix C) located in California Welfare and
Institutions Code. Section 4502 ensures the same
legal rights and responsibilities guaranteed all other
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individuals by the United States Constitution and
laws of the State of California, with protection
against exclusion from participation, denial or
discrimination under any program or activity that
receives public funds. Section 4502.1 ensures the
rights of individuals with 1/DD to make choices
about their own lives and requires public and private
agencies to provide opportunities to exercise
decision-making skills in any aspect of day-to-day
living, provided in understandable form. Further-
more, Limited Conservatorship statutes require that
under a conservatorship, the conservator is responsi-
ble to secure services which “will assist the limited
conservatee in the development of maximum self-
reliance and independence,’s7and reserves all rights
not explicitly granted to a conservator for the dis-
abled person. All of these laws are intentional in
preserving the independence and choices of people
with I/DD, and providing respect and protection for
their decisions. How these laws are administered in
practice, however, has a significant impact on the
ability of a disabled person to exercise decisions in
his or her day-today life.

Medical Issues

The role of conservatorship is seen differently
depending on the vantage point of the observer.
Conservatorship attorneys express that it is an
appropriate tool depending on unique circumstances
and individual and family needs; neither good nor
bad but sometimes necessary. They emphasize the
importance of conservatorship in protecting vulnera-
ble people from harm, exploitation and abuse.
Regional Center informants who see many complex
situations report that in some cases family members
have been the ones abusing disabled adults, and
have used their status as conservator to obstruct
investigation and intervention by Adult Protective
Services. On the other hand, a father whose son is
conserved uses the authority of conservatorship to
help stand on his son’s side and empower his wishes
when service providers and social workers try to
“browbeat” or coerce his son to do things that are
not in his interest.

Explaining the alternatives to conservatorship for
healthcare decision-making is not, by itself, a full
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solution. A conservatorship attorney who works
with low-income families reports that tension often
exists between parents and Regional Centers; fami-
lies see conservatorship as ameans of empowerment
when Regional Centers are not responsive and do
not give them a “say” in the type of services they
receive. For these families, conservatorship can be
seen as a strategy to navigate complex systems and
advocate for services their loved one needs. This can
be especially important for undocumented families.

(Comment: The statements in the following para-
graph are even more significant when one considers
the requirement of the California Constitution that
laws of a general nature must operate uniformly
throughout the state.)

A key challenge to making improvements to pro-
cesses of medical decision-making for the publicly
conserved is the fact that Public Guardians (as well
as courts) are locally administered, and each county
and jurisdiction interprets and implements laws and
policies differently. Drought comments, “The
extreme variation in practices noted across counties
seems to exceed what the ambiguities in the law
might suggest.” Another informant stated, “The
interlocking gears of these systems are not necessar-
ily a good fit and at times create friction that is
unbearable for the people who are caught in it.” The
Legislature and DDS have an interest in making
these gears work more smoothly and ensuring that
local policy is implemented with enough consistency
so that clients of Regional Centers are protected and
afforded the benefits of the Lanterman Act, no
matter in which county they reside.

A Regional Center Medical Director notes that
without this depth, caregivers sometimes see itas an
*assignment” to “sign people up” for an advance
directive. This can lead to inappropriate prompting
to make choices the caregiver sees as correct rather
than a dynamic process of helping the disabled
person to understand and express choices.

Supported Decision Making

Supported decision-making (SDM) is a process of
seeking assistance from chosen family members,
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friends or supporters to understand situations,
consider options and use their help to make choices.

Advocates express concern about the appropriate-
ness of systems that are dependent on overbroad
conservatorship as a routine part of permanency
planning for people with 1/DD, asserting that laws
are frequently misapplied. Although repeatedly
proposed and sometimes implemented, “reforms
have had remarkably little effect on judicial behav-
ior,” and conservatorships are routinely granted.
Research demonstrates that conservatorship can
result in harm to the disabled person, hindering self-
determination and community inclusion. Overly
broad conservatorship can leave people feeling
isolated and lonely, can cause depression, decrease
motivation, create learned helplessness and under-
mine the disabled person’s physical and psychologi-
cal well-being by reducing their sense of control
over their lives.

It is important to note that the state of the art of
SDM exists in the early stages. While several mod-
els of formalized SDM operate internationally, there
is not much research. One comprehensive review by
Kohn et al raises a number of important points: for
example, while there is a growing body of literature
about how SDM should work, there is far less
information on how it does work. There is little
information about the internal dynamics of SDM
discussions, and almost no empirical evidence that
SDM systems succeed in achieving their substantive
goals.

Most importantly, the review notes that SDM
arrangements can create new opportunities for
abuse, potentially allowing unaccountable third
parties to improperly influence persons with I/DD,
disempower them and undermine their rights.

Some propose that SDM could take the place of
conservatorship. Alternatively, it could be integrated
into the legal system as a less-restrictive option that
is_implemented prior to the time that a Limited
Conservatorship is even considered, resorting to the
more restrictive option only when SDM arrange-
ments have not functioned successfully.
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The evolution of SDM should include empirical
evidence about how to ensure that decisions truly
express and effectuate the wishes or preferences of
the disabled person and whether SDM decisions are
more beneficial to the person compared to decisions
made using other approaches such as conservator-
ship.

Findings and Recommendations

The following recommendations are based on our
review of the literature, incorporation of best prac-
tices identified in cited works and the practical
experience of key informants. They include recom-
mendations in each of five critical areas, and they
address both policy and funding that are important to
improve the area of healthcare decision-making for
people with 1/DD.

California Probate Codes governing Limited
Conservatorship (Probate Code §§ 1827.5,
1828.5, 1830, & 2351.5) should be amended to
require that any client of a Regional Center may be
subject only to a Limited Conservatorship rather
than a general conservatorship. General conservator-
ships for Regional Center clients should be prohib-
ited.

These Limited Conservatorship statutes should
also be amended to include a meaningful require-
ment that alternatives to conservatorship were
understood, explored and an explanation of the
reasons why they were unsuccessful and conserva-
torship is needed, as part of the process of petition-
ing for a Limited Conservatorship.

Training about the I/DD population and the
process, duties and responsibilities of Limited
Conservatorship should be formally initiated for
those seeking to petition for conservatorship as well
as for attorneys who work on Limited Conservator-
ship. These trainings should include information
about facilitating communication and providing
reasonable accommodations under the Americans
with Disabilities Act to allow disabled persons to
have meaningful participation in the legal process.

The Legislature, in consultation with DDS,
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Regional Centers and the state’s protection and
advocacy agency, should undertake a series of
special hearings to consider critical issues that are
primarily locally-administered but have a substantial
impact on persons with I/DD who may be subject to
neglect or abuse. A statewide approach and legisla-
tion may be necessary regarding two critical issues:
* The role of the Public Guardian and Adult Protec-
tive Services in interventions for people with I/DD
who may be subject to neglect or abuse; and also in
issues of end-of-life decision-making; * The role,
processes and effectiveness of courts in investigat-
ing, intervening and changing troubled conservator-
ships.

A disability clients’ rights and protection organi-
zation with legal experience should be funded
through contract with DDS and authorized to pro-
vide oversight, monitoring, reporting and policy
recommendations on the Limited Conservatorship
process statewide.

DDS should refine and improve its data collec-
tion on conservatorship, including specifically
tracking three vulnerable populations: * Those who
have a Limited or general conservatorship as well as
an LPS conservatorship. * Those served by a Public
Guardian as their conservator. * Those flagged by
Regional Centers as having a conservator who has
been reported to Adult Protective Services for
suspected abuse or neglect.

California should launch and evaluate a pilot
study to support implementation of a collaborative
model that includes officials of the Court, the Public
Guardian, the Regional Center and bioethics profes-
sionals, to improve medical decision-making for
publicly conserved individuals as recommended in
the Drought report.

Regional Center funding that has been cut should
be restored in order to ensure that services are
adequate, caseloads are manageable, individualized
assessments are appropriately conducted and public
educational efforts are restored.

Court funding should be restored to eliminate
chaos in operations and ensure that the requirements

November 24, 2014

of the 2006 Omnibus reform legislation are fully
implemented. Within these restorations, funds
should be earmarked to support the proper imple-
mentation and oversight of Limited Conservator-
ships, based on compliance with legal requirements
for initial, annual and biennial investigations by
court investigators.

Concluding Comments

Though project informants had diverse perspectives
about conservatorship, they agreed on a number of
points. First, they reported that mainstream society
operates from a lack of understanding, experience
and acceptance of people with 1/DD, often influ-
enced by perceptions of “normalcy” of appearance
or behavior. They also report that as a result, people
with mild to moderate disabilities are widely under-
estimated in their capacities for independence and
decision-making. In addition, people with moderate
to severe disabilities are also underestimated in their
ability to make choices, but may require more
supports to make their preferences meaningful and
effective. These supports span the range of options
from good care coordination to intensive supported
decision-making to Limited Conservatorship de-
pending on the situation. The optimal solution is the
least restrictive intervention that also yields effective
results.

Excerpts Selected By:
Thomas F. Coleman, Legal Director
Disability and Abuse Project
2100 Sawtelle, Suite 204
Los Angeles, CA 90025 / (818) 230-5156
www.disabilityandabuse.org
tomcoleman@disabilityandabuse.org

See Conservatorship Reform Project Materials at:
http://disabilityandabuse.org/conservatorship-refor
m.htm

Members of the Advisory Committee to the Think-
ing Ahead Matters Reportand the 2014 Membership
in the Coalition for Compassionate Care of Califor-
nia appear on the following pages.
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Role of an Attorney for a Conservatee

California Supreme Court
Conservatorship of Person John, 48 Cal.4th 131 (2010)

(Proposed conservatee is entitled to effective assistance of counsel.)

Another important protection is the requirement that the court appoint an attorney for the proposed
LPS conservatee within five days after the date of the petition. (§ 5365.) Like all lawyers, the court-
appointed attorney is obligated to keep her client fully informed about the proceedings at hand, to
advise the client of his rights, and to vigorously advocate on his behalf. (Bus. & Prof.Code, § 6068,
subd. (c); Conservatorship of David L. (2008) 164 Cal.App.4th 701, 710 [a proposed LPS
conservatee has a statutory right to effective assistance of counsel]; Conservatorship of Benvenuto
(1986) 180 Cal.App.3d 1030, 1037, fn. 6 [“Implicit in the mandatory appointment of counsel is the
duty of counsel to perform in an effective and professional manner.”]; see Mary K., supra, 234
Cal.App.3d at p. 272; Conservatorship of Ivey (1986) 186 Cal.App.3d 1559, 1566.)

Connecticut Supreme Court
Gross v. Rell, 40 A.3d 240 (Conn. 2012)

(Attorney for conservatee must advocate for stated wishes, not best interests, of client)

Even though this choice [between advocating for the client’s wishes and protecting the client’s best
interests] may be difficult to make personally, its resolution among courts and writers has been rather
uniform. Most favor advocacy. The most significant reason is the belief that a lawyer using a more
selective approach usurps the function of the judge or jury by deciding her client’s fate.”’); Office
of the Probate Court Administrator, ‘‘Performance Standards Governing Representation of Clients
in Conservatorship Proceedings,”” (1998) p. | (‘‘The attorney is to represent the client zealously
within the bounds of the law. . . . The attorney must advocate the client’s wishes at all hearings even
if the attorney personally disagrees with those wishes.””).

Accordingly, we conclude that the primary purpose of the statutory provision of § 45a-649 requiring
the Probate Court to appoint an attorney if the respondent is unable to obtain one is to ensure that
respondents and conservatees are fully informed of the nature of the proceedings and that their
articulated preferences are zealously advocated by a trained attorney both during the proceedings and
during the conservatorship. The purpose is not to authorize the Probate Court to obtain the assistance
of an attorney in ascertaining the respondent’s or conservatee’s best interests. Because the function
of such court-appointed attorneys generally does not differ from that of privately retained attorneys
in other contexts, this consideration weighs heavily against extending quasi-judicial immunity to
them.



New Jersey Supreme Court:
In the Matter of M.R., 638 A.2d 1274 (N.J. 1994)

(Attorney for conservatee must advocate for client’s stated wishes)

Ordinarily, an attorney should "abide by [the] client's decisions concerning the objectives of
representation,” RPC 1.2(a), and "act with reasonable diligence ... in representing {the] client," RPC
1.3. The attorney's role is not to determine whether the client is competent to make a decision, but
to advocate the decision that the client makes. That role, however, does not extend to advocating
decisions that are patently absurd or that pose an undue risk of harm to the client.

An adversarial role for the attorney recognizes that even if the client's incompetency is uncontested,
the client may want to contest other issues, such as the identity of the guardian or, as here, the client's
place of residence. Agenda for Reform, supra, 13 Mental & Physical Disability L. Rep. at 284. With
proper advice and assistance, the developmentally-disabled client may be able to participate in such
a decision. See id. at 285 (commenting on Recommendation II-C and quoting American Bar
Association Model Rules of Professional Conduct (1983), Rule 1.14, Client Under a Disability).
From this perspective, the role of an attorney for a developmentally-disabled person is like that of
an attorney representing any other client.

Advocacy that is diluted by excessive concern for the client's best interests would raise troubling
questions for attorneys in an adversarial system. An attorney proceeds without well-defined
standards if he or she forsakes a client's instructions for the attorney's perception of the client's best
interests. Lawrence A. Frolik, Plenary Guardianship: An Analysis, A Critique and A Proposal for
Reform, 23 Ariz.L.Rev. 599, 635 (1981). Further, "if counsel has already concluded that his client
needs ‘help," he is more likely to provide only procedural formality, rather than vigorous
representation. Id. at 634-35; see also Maria M. Das-Neves, Note, The Role of Counsel in
Guardianship Proceedings of the Elderly, 4 Geo. J. Legal Ethics 855, 863 (1991) (stating that "[i]f
the attorney is directed to consider the client's ability to make a considered judgment on his or her
own behalf, the attorney essentially abdicates his or her advocate's role and leaves the *177 client
unprotected from the petitioner's allegations"). Finally, the attorney who undertakes to act according
to a best-interest standard may be forced to make decisions concerning the client's mental capacity
that the attorney is unqualified to make. Frolik, supra, 23 Ariz.L.Rev. at 635.

In the related context of civil commitment proceedings, other jurisdictions have mandated that
counsel zealously protect the wishes of the proposed ward. See Lynch v. Baxley, 386 F. Supp. 378,
389 (M.D.Ala. 1974) (finding that proposed ward has right "to representative counsel occupying a
traditional adversarial role"); Lessard v. Schmidt, 349 F. Supp. 1078, 1099 (E.D.Wis. 1972) (holding
that appointing non-adversarial guardian ad litem did not "satisfy the constitutional requirement of
representative counsel"), vacated on other grounds, 414 U.S. 473,94 S.Ct. 713, 38 L.Ed.2d 661
(1974); In re Link, 713 S.W.2d 487,496 (Mo. 1986) (holding that appointed counsel must "act as an
advocate" for proposed ward); Quesnell v. State, 83 Wash.2d 224,517 P.2d 568, 576 (1974) (noting
that guardian ad litem must make "affirmative effort to provide protection ... for the fundamental
rights of the alleged mentally ill ward"); State ex rel Hawks v. Lazaro, 157 W. Va. 417,202 S.E.2d
109, 126 (1974) (declaring that guardian ad litem must "represent his client as zealously as the
bounds of ethics permit"). In Link, supra, the Supreme Court of Missouri discussed the role of



appointed counsel in guardianship proceedings and concluded that "to the extent an affected
individual appropriately understands what is at stake and expresses a desire to waive or exercise a
particular right, that desire must be honored, even if counsel disagrees with the wisdom of the
choice." 713 S.W.2d at 496.

Until such time as we amend Rule 4:86, we offer the following guidelines to assist the attorney for
an incompetent. First, a declaration of incompetency does not deprive a developmentally-disabled
person of the right to make all decisions. The primary duty of the attorney for such a person is to
protect that person's rights, including the right to make decisions on specific matters. Generally, the
attorney should advocate any decision *178 made by the developmentally-disabled person. On
perceiving a conflict between that person's preferences and best interests, the attorney may inform
the court of the possible need for a guardian ad litem. See 1994 Report, supra, 3 N.J.L. at 36 (noting
Comment to proposed amendment to Rules 5:8A and 5:8B). Our endeavor is to respect everyone's
right of self-determination, including the right of the developmentally disabled. For those who
cannot exercise that right, the courts will protect their best interests.

Massachusetts Supreme Court
Commonwealth v. Patton, 458 Mass. 119, 128 (2010)

(Conservatee is entitled to effective assistance of counsel.)

"[I]n a proceeding that involves a person's liberty or a fundamental liberty interest, in which a person
has a right to appointed counsel, from whatever source, the person is entitled to the effective
assistance of counsel whether counsel is appointed or retained."”

Illinois Supreme Court
People v. Austin M., 975 N.E.2d 22 (Ill. 2012)

(An attorney serving a dual role has a per se conflict of interest)

When counsel attempts to fulfill the role of GAL as well as defense counsel, the risk that the minor’s
constitutional and statutory right to counsel will be diluted, if not denied altogether, is too great. See
Inrelisa G.,504 A.2d at 5; In re Dobson, 212 A.2d 620, 622 (Vt. 1965) (“[A] lawyer attempting
to function as both guardian ad litem and legal counsel is cast in the quandry [sic] of acting as both
attorney and client, to the detriment of both capacities and the possible jeopardizing of the infant’s
interests.”). Even though a delinquency trial is not as adversarial as a criminal trial, the State still has
the burden of proving that the juvenile committed the alleged offense beyond a reasonable doubt.
Only a dedicated and zealous advocate can hold the State to that burden. We conclude, therefore,

that the interests of justice are best served by finding a per se conflict when minor’s counsel in a
delinquency proceeding simultaneously functions as both defense counsel and guardian ad litem.
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PREFACE

The 1979 session of the California Legislature enacted a
new guardianship-conservatorship law. The new law
(Division 4 of the Probate Code) is a comprehensive statute
that replaces the former separate guardianship and
conservatorship statutes that were found in Divisions 4 and
5 of the Probate Code. The new law—enacted by Chapter
726 of the Statutes of 1979—becomes operative on January
1, 1981.

This pamphlet contains the full text of the new law as
enacted in 1979 with the revisions made by Chapters 89 and
246 of the Statutes of 1980. At the time this material was
prepared for the printer, Assembly Bill 2898 (relating to
limited conservatorships) was pending in the Legislature
but had not been enacted; this bill is referred to in this
pamphlet by reference to “Assembly Bill 2898.” A note is
included following each of the sections that will be affected
by Assembly Bill 2898, if enacted. The text of those sections
. as they will read if Assembly Bill 2898 is enacted is set out
in the Exhibit contained at the end of this publication.
Revisions, if any, made by other laws enacted by the 1980
session of the Legislature are not included. The official
Comment to each section is set out following the text of the
section.

Legislation also was enacted in 1979 to make revisions
(additions, amendments, and repeals) in other code
sections to conform to the new guardianship-
conservatorship law. See 1979 Cal. Stats. ch. 730. This
pamphlet includes a list of the sections affected by the
conforming legislation and sets out the official Comment to
each section. The text of the sections is omitted, except for
a few sections which made significant changes in prior law.

The new guardianship-conservatorship law and the
conforming revisions were enacted as the result of two
recommendations of the California Law Revision
Commission:

(453)






Lanterman Developmental Disabilities Services Act

California Welfare and Institutions Code

Statement of Rights

4502. Persons with developmental
disabilities have the same legal rights and
responsibilities guaranteed all other
individuals by the United States
Constitution and laws and the Constitution
and laws of the State of California.

No otherwise qualified person by reason of
having a developmental disability shall be
excluded from participation in, be denied
the benefits of, or be subjected to
discrimination under any program or
activity, which receives public funds.

It is the intent of the Legislature that per-
sons with developmental disabilities shall
have rights including, but not limited to,
the following: (a) A right to treatment and
habilitation services and supports in the
least restrictive environment. Treatment
and habilitation services and supports
should foster the developmental potential
of the person and be directed toward the
achievement of the most independent,
productive, and normal lives possible.
Such services shall protect the personal
liberty of the individual and shall be pro-
vided with the least restrictive conditions
necessary to achieve the purposes of the
treatment, services, or supports. (b) A right
to dignity, privacy, and humane care. To
the maximum extent possible, treatment,
services, and supports shall be provided in
natural community settings. (c) A right to
participate in an appropriate program of
publicly supported education, regardless of
degree of disability. (d) A right to prompt

medical care and treatment. (e) A right to
religious freedom and practice. (f) A right
to social interaction and participation in
community activities. (g) A right to physi-
cal exercise and recreational opportunities.
(h) A right to be free from harm, including
unnecessary physical restraint, or isolation,
excessive medication, abuse, or neglect. (i)
A right to be free from hazardous proce-
dures. (j) A right to make choices in their
own lives, including, but not limited to,
where and with whom they live, their
relationships with people in their commu-
nity, the way they spend their time, includ-
ing education, employment, and leisure,
the pursuit of their personal future, and
program planning and implementation.

4502.1. The right of individuals with de-
velopmental disabilities to make choicesin
their own lives requires that all public or
private agencies receiving state funds for
the purpose of serving persons with devel-
opmental disabilities, including, but not
limited to, regional centers, shall respect
the choices made by consumers or, where
appropriate, their parents, legal guardian,
or conservator. Those public or private
agencies shall provide consumers with
opportunities to exercise decisionmaking
skills in any aspect of day-to-day living
and shall provide consumers with relevant
information in an understandable form to
aid the consumer in making his or her
choice.

Spectrum Institute

Disability and Abuse Project

www.disabilityandabuse.org
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Realizing the Right to Counsel
in Guardianships:
Dispelling Guardianship Myths

Criminal defendants have basic rights
and proper defense counsel, yet
guardianship defendants often do not.
The author explores the myths bebhind
the “best interests” approach of
guardianship cases.

By Patricia M. Cavey

he imposition of a court-ordered
guardianship’ results in the massive
deprivation of rights.> Whether limited
or unlimited, the result of a court-
ordered guardianship is to take away,
from an adult, the power to make fundamental life
decisions with respect to liberty, property, and
one’s own life. A guardianship order transfers that
decision-making power to another adult or corpo-

Patricia M. Cavey is a member of the Milwaukee elder
law practice Tammi, Cohn & Cavey; she is also the
director of Mental Disability Law Center, a public
interest firm. Her social work practice focused on
maintaining people with disabilities in the community.
The focus of her law practice is individual rights, long-
term care, and guardianship. Ms. Cavey has success-
fully litigated many cases for seniors.

This article is dedicated to Attorney Jeffery R. Myer,
Litigation Director, Legal Action of Wisconsin, Inc., in
special appreciation for his commitment to social jus-
tice for all people.
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rate entity.’ The deprivation can be as profound as
the termination of the ward’s life* or the transfer of
an entire estate so that the ward can be placed in a
nursing home to preserve the bulk of the estate for
the heirs.® In many ways the deprivation of liberty
through an involuntary guardianship order is
greater than that suffered by a convicted felon.
Prisoners retain basic rights to control medical
decisions, bodily integrity, the right to conduct
their business affairs, and retain their estate. Wards
do not.

When appropriate, a guardian or conservator
can be of invaluable assistance to an incapacitated
person. However, the wrong guardian or an inap-
propriate or premature guardianship can be the
very act that triggers a chain of events leading to
the unnecessary or premature institutionalization,
causing the ward to give up hope. It may be the
event that hastens death.®* Many of us would wel-
come someone who could serve the role of protec-
tor, defender, trustee, and guardian. Unfortunately,
there is also the risk that the guardian will become
our warden and keeper.

The problem is not with the state of the law as
written but as practiced. I have had the opportuni-
ty to work as a social worker and lawyer in a state
with very progressive mental health laws,’” yet for
almost two decades, I have shared many experi-
ences with attorneys and advocates in states with
much less “progressive” laws. Over the last 10
years, many states have modernized their guardian-
ship and adult protective service statutes. Few
states fail to provide the theoretical right to either
a lawyer for the defendant or a guardian ad litem.?
However, the benefits of good model statutes or
case law protections are not realized for defendants
unless the participants in the process know, follow,
and enforce the law.
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In this article, I will explore five myths that
undermine the enforcement of the law and under-
mine even basic access to the court system. The
myths are commonly held by attorneys who prac-
tice in the field and by judges who hear guardian-
ship cases.

Myth: A Collective Belief Built Up in
Response to the Wishes of the Group®

Lawyers and judges need a resolution to a problem.
They generally will not have a continuing relation-
ship with the parties to the litigation. They will,
however, have a continuing relationship with each
other. “The group” is susceptible to myths that per-
mit lawyers and judges to process cases and take
care of the group. Unfortunately, those with the
most at stake, the guardianship defendants, are not
members of the group. In the system that purports
to protect their best interests, they are outsiders.
The very individual who is the subject of the hear-
ing often never appears at the hearing, is least like-
ly to have an attorney, or, if an attorney is appoint-
ed, is likely to have a court-appointed attorney who
is untrained and unfamiliar with the rehabilitation
potential for different disabilities and dementias
and is untrained in methods of communicating
with disabled persons.!" Even when a guardian ad
litem is appointed, that attorney may meet with the
defendant only once, briefly, before (or after) a
hearing, and will purport to represent what is the
“best interest” for the defendant. An order is
entered. A guardian is appointed. Everyone goes
home, except the defendant.

Myth 1: We’re All Here to Help

On occasion, a guardianship practice seems like a
throwback to the days of the “friendly visitor.” As
a senior becomes more frail and seeks out more
assistance, more people are involved in the senior’s
life and everyone has an opinion on how the senior
should live. At some point a crossroads is reached;
someone starts a guardianship to gain control of
the decision-making process. Sometimes this is a
well-intentioned act; other times, it is not.

The Case of Mabel

Mabel” has four adult children. She has mild
dementia but is independent in her care. Her chil-
dren all owe her a considerable amount of money
that she has loaned them over the years. Mabel has
a comfortable estate. She voluntarily requests the

assistance of a conservator on a limited basis and
for a limited purpose: to compile an inventory of
her estate and to make her current in the payment
of her living expenses. Her one goal in life is to
remain in her lovely home with her dog. Various
children file various types of legal proceedings in
two different states. All the children have different
views on what is best for their mother; all have
their own financial interest. The conservator sides
with one of the feuding children and decides to sell
Mabel’s property. The conservator agrees with one
child that Mabel should reside in an out-of-state
nursing home. Without notice to Mabel, without a
hearing, without the appointment of a guardian ad
litem, this child obtains an ex parte temporary
guardianship order. The order permits a “place-
ment” to a nursing home" and allows the tempo-
rary guardian to censor Mabel’s mail, her visitors,
and even access to the telephone.

The “we’re all here to help” myth serves the
needs of the judges and lawyers in the court system.
It camouflages the pecuniary interests of the chil-
dren and their lawyers because, “after all, we’re all
here to help.” It also makes a particular judge’s res-
olution easier because blame, which is apportioned
in the simplest negligence case, need not be appor-
tioned in this case since Mabel, by her own request,
needs help. Unfortunately, the myth of “we’re all
here to help” also permits the parties involved to
forget the protections of an adversary system.
Somehow it seems gentler, kinder, more humane to
think of a guardianship as being less harsh if we do
not think in terms of an adversarial court system.
However, in this case the one who could really
“help” Mabel was missing: an attorney represent-
ing Mabel. Mabel certainly had the means to hire
an attorney; she even had one at the beginning of
the case. However, because that lawyer also
“helped” the conservator by becoming the conser-
vator’s lawyer early on, Mabel lost her own lawyer.
Everyone else had a lawyer. The court had the duty
to decide the case. Yet it was ill equipped to “help”
Mabel because the court did not hear from her,
directly or through her attorney. She didn’t have
one. The adversarial process was not in effect. The
court did not hear from all the litigants; Mabel was
excluded.

I Know Best

The “we’re all here to help” myth also serves the
needs of service providers and family members who
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do not have a financial motive for their involve-
ment. The following example emphasizes this point.

An elderly woman seeks assistance with errands
and housekeeping. The home aide assistance
increases to include help with medication and per-
sonal hygiene. The employee has opinions on how
things should be done. This leads to disagreements
with the client. The client feels that it is her house;
she’s the boss. The home aide, on the other hand,
has a paternalistic attitude and believes that, as a
professional, she knows what’s best. Rather than
quit her job, the home aide reports the client to
social services because, after all, the client had
requested help.

At the same time, the client’s out-of-state adult
children see that their mother is spending a consid-
erable amount of money on staff to provide assis-
tance in her home. The children fear their mother
will deplete her savings. They reason that, if Mom
went to a nursing home, she could get great care
without the hassles of finding a new home care
aide. With the right financial planning, Mom can
divest her estate to the family and obtain “free”
care in the nursing home."

Everyone has an opinion on how things should
be done. The home care agency may well have
good ideas about effective methods of in-home
long-term care. The children, in perfectly good
faith, may believe that a nursing home is best. The
client may well be justifiably resistant to leaving
her home, memories, familiar surroundings, trust-
ed neighbors, and community for life in the com-
munal setting of a nursing home. The challenge for
“the group” is to be sure that the client’s best inter-
ests can be distinguished from the interests, frus-
trations, and opinions of others.

If there is a difference of opinion, who will be
the first to file a guardianship petition? If a petition
is filed, who will tell the client about the expense of
fighting the inevitable? How much money will be
“wasted” on litigation that could be spent on care
or transferred to her children? Wouldn’t it be bet-
ter to compromise and move to the nursing home?
Will the judge even hear from the defendant, or do
others feel it would it be too upsetting for her to
attend the hearing.

The “we’re all here to help” myth permits us to
justify our own opinions as to what help is needed.
It permits us to decide when we’ve helped enough
rather than using an objective measure of what the
advance directive was and how close we came to

meeting the client’s goals by respecting his or her
directives as to how he or she chooses to live.

Myth 2: | Can’t Hire My Own Lawyer

A variation of the “we’re all here to help” myth is
the related myth that people adjudicated incompe-
tent cannot hire a lawyer of their choice. This sec-
ond myth has a superficial appeal. If the ward does
not have the ability to make a contract, one of the
most significant effects of a guardianship order,
how can a ward possibly hire a lawyer?

Like the “we’re all here to help” myth, the “you
can’t choose your lawyer” myth serves some col-
lective interests. It is convenient for everyone to
think of the guardian as being in the place of the
ward. Courts and service providers have, in the
guardian, a mentally competent person who has
the legal power to manage the affairs of the ward
as the surrogate decision maker. Indeed, that is the
whole purpose of the legal proceedings resulting in
the guardianship order: to grant authority to
another to make decisions for someone who lacks
capacity.

In a very real sense, a guardianship is the legal
death of the ward, stripping the ward of the free-
dom and power that adults in a free society are
presumed to enjoy. The fundamental liberty and
property rights at stake in a guardianship are also
exactly the reason why the myth does not apply to
the right to counsel.

The deprivations wrought by a guardianship
order, the massive curtailment of an adult’s liberty
and the loss of control over one’s property, are of
constitutional consequence. Because of the risk of
such a massive deprivation, it is inconceivable that
the right to hire counsel would not be constitution-
ally required as a matter of fundamental fairness
under the due process clause.' In light of the great
variations among guardianship statutes among the
50 states, one of the points on which there appears
to be unanimity among the states is the right to
counsel.'”” Although there are differences about
who pays for the defendant’s attorney,' some states
providing public funding and others requiring the
defendant to pay, the theoretical right to defense
counsel is well established.

The right to counsel is often realized by way of
the court appointing defense counsel. However, a
defendant is not required to accept court-appoint-
ed counsel and may choose to hire counsel inde-
pendently.” There is an obvious reason why the
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subject of a guardianship or protective placement
does not need the guardian’s consent to hire coun-
sel. In some cases, the dispute will be between the
guardian and the subject of the proceedings. As a
practical matter, the only way a ward can end a
guardianship against the wishes of the guardian is
by initiating a contested court proceeding.?®

In light of the essentially universal recognition
in the 50 states’ statutes of the right to counsel, the
obvious importance of a skilled advocate when the
most fundamental freedoms are at stake, and the
obvious conflict of interests between a ward who
wants to end a guardianship and a guardian who
wants it continued, why does this myth persist?
Part of the explanation is that the constitutional
and statutory recognition of the right to counsel is
of relatively recent vintage. The leading cases on
the constitutional rights in civil commitment pro-
ceedings are less than 30 years old.” The impetus
for much of the statutory modernization is less
than 15 years old.? This relatively modern trend of
recognizing guardianship as an extremely serious
deprivation of freedom is at odds with the cen-
turies’ old view of guardianship as a paternalistic,
parens patriae, proceeding, which ties in with the
myth that we’re all here to help. If the system
works, the best help is a strong adversarial system
where differing viewpoints are sharply honed and
presented so that the court has the benefit of the
best arguments for differing positions.?

Myth 3: Defense Attorney, Guardian Ad
Litem—Same Thing

In addition to the lawyer for the guardianship
defendant, there is usually another lawyer with the
duty to “help” the defendant. Most states require a
guardian ad litem in guardianship proceedings.** As
discussed below, the guardian ad litem is responsi-
ble for advocating for the best interests of the
defendant. In most legal proceedings, we assume
that the parties are able to determine and protect
their own best interests, and, if necessary, protect
those interests through an attorney. In guardian-
ship cases, however, because one of the critical
issues is whether the party has the ability to deter-
mine his or her own “best interests” or whether
those interests were previously articulated, there is
a distinction that must be clearly understood
between the role of the guardian ad litem and the
role of defense counsel. The roles are so different,
in fact, that for purposes of legal ethics, the roles

are presumed to conflict. The same attorney can-
not be both the guardian ad litem and defense
counsel.”

Defense counsel must defend against the
guardianship, even if the guardianship would be in
the client’s best interest, if the client opposes the
guardianship.”® Defense counsel is obligated by the
rules of professional conduct to defend against the
guardianship petition.”

Attorneys should recognize the distinction
between defense counsel and guardian ad litem.
The differing roles of guardian ad litem and defense
counsel are inherently in conflict. The guardian ad
litem is not the gatekeeper who can pick and
choose how the defendant’s own interests will be
represented. When the guardian ad litem takes a
position contrary to the defendant’s own interest,
the guardian ad litem is very much an opposing
counsel to the defendant within the meaning of the
Model Rules of Professional Conduct.?® Defense
counsel may not assume the role of de facto
guardian to act against the client’s expressed wish-
es or instructions.?”

Lawyers in guardianship and conservatorship
litigation are not free to change roles.® A lawyer
who has appeared as defense or advocate counsel
on behalf of a proposed ward is barred from
appearing as a lawyer in a different capacity such
as a “best interests” role as a guardian ad litem. A
recent case is illustrative of the distinction that
must be understood among advocates. In Tamara
L.P. v. Dane County (In re Guardianship of
Tamara L.P.), a Wisconsin appellate court held that
because of the potential conflict of interest, it is
reversible error, even in the absence of an actual
conflict and even if local custom permits the prac-
tice, for an attorney to appear as an advocate for
an alleged incompetent, then later switch roles to
represent a different interest, even a purported
“best interest.”*! This holding is consistent with the
Model Rules barring representation where there is
a “substantial relationship” between a current and
former client.

In Tamara L.P., Attorney Alexander represent-
ed Tamara L.P. as defense counsel in a mental com-
mitment action. The representation was not for
long. The representation extended from the
September 2 filing of the detention petition against
Tamara L.P. to the September 18 appointment of
Attorney Alexander as the guardian ad litem for
Tamara L.P. when the detention proceeding was
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converted to a guardianship and protective place-
ment proceeding.’? Attorney Alexander’s appoint-
ment as guardian ad litem was pursuant to a coun-
ty custom of appointing a commitment defendant’s
attorney to serve as the guardian ad litem when the
detention proceeding is converted to a guardian-
ship and protective placement proceeding.*

In Tamara L.P., Attorney Alexander represent-
ed to the Circuit Court, and the Circuit Court
found as a matter of fact, that Alexander did not
have confidential information and was able to
exercise independent judgment.* The trial court
denied a motion to disqualify Attorney Alexander.

The Court of Appeals reversed, and did not
question the findings of fact that Attorney
Alexander had no confidential information and
was able to exercise independent judgment. Rather,
the court applied the “substantial relationship” test
that disqualifies an attorney from appearing in a
different capacity involving a former client in every
case where the two representations have a “sub-
stantial relationship”:

Under the substantial relationship test, disqualifica-
tion does not require finding that a breach of ethical
standards or client confidences has occurred, but only
that the attorney has undertaken representation which
is adverse to the interests of a former client. [citation
omitted] We apply the substantial relationship test in
attorney disqualification cases where the attorney rep-
resents a party in a matter in which the adverse party
is the attorney’s former client. We conclude that it is
appropriate to apply that test to the appointment of a
guardian ad litem in incompetency cases because the
same principles of confidentiality and propriety

apply.”

In Tamara L.P, the potential conflict was the
conflicting roles between defense counsel and the
guardian ad litem, who represents the “best inter-
ests” of the proposed ward/defendant. The Court
of Appeals held that those were conflicting roles.*

The “substantial relationship” test of the ethics
rule and the analysis of Tamara L.P. is a broad, pre-
ventative, prophylactic rule. The rule of Tamara
L.P. does not turn on wrongdoing by the attorney,
or on bad faith, or on some evil design. Instead, the
rule of Tamara L.P. is broad precisely because of
the confidential nature of the attorney-client rela-
tionship and because the first client, the proposed
ward, is vulnerable. When a competent client has

the power and ability to waive a conflict after con-
sultation and consideration, a client with compro-
mised capacity may not be so able. A surrogate
decision maker—a guardian ad litem, a guardian,
or a conservator—may be appointed. But that per-
son and his or her attorney are the ones who have
the potential conflict. Thus, the rule of Tamara
L.P., which is consistent with the Model Rules,
makes irrelevant whether there is an actual conflict.

The right to counsel cannot be realized unless
the attorney is a competent advocate who main-
tains “as far as reasonably possible”¥ a normal
attorney-client relationship, including the client’s
right to hire the attorney of his or her choice.
Anything less results in the compromise of a client’s
right to counsel.

Myth 4: The “Best Interest” Is What |
Sayltlis

Most states now require that a guardian ad litem,
sometimes called a “visitor,” be appointed. Just as
there is frequently confusion about the different
roles of the defendant’s attorney and the guardian
ad litem, there is frequently confusion about what
precisely is the guardian ad litem’s role. While the
guardian ad litem’s role is often described as the
“best interests,” this shorthand description confus-
es as much as it illuminates.

The guardian ad litem is not a neutral
bystander. The guardian ad litem has two basic
duties. First, the guardian ad litem is the initial pro-
fessional charged with the duty to ensure that the
guardianship defendant’s legal rights are protected.
Ensuring that the defendant has proper notice of
the proceedings, understands what is at stake, and
is aware of the defendant’s right to an independent
attorney to represent the guardianship defendant
often satisfies this duty. In most cases, the guardian
ad litem can rely on the defendant’s attorney to
protect the defendant’s rights.

In an unusual case, however, the guardian ad
litem’s duty to protect the defendant’s legal rights
may require further advocacy by the prospective
guardian.® It is a basic proposition that the defen-
dant’s lawyer needs to communicate with the
defendant. A trusted lawyer, such as the family
attorney who represented the defendant on real
estate matters, wills, a divorce, and similar person-
al legal problems, may not have experience with
the conditions loosely referred to as “dementia” or
the ability to communicate with a client under a
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disability. The trust relationship with a familiar
attorney is important, especially when the defen-
dant has so much at stake with the potential loss of
liberty and autonomy. Equally important, however,
may be some essentially “nonlegal” skills, such as
experience in communicating through hand
squeezes, eye blinks, or adaptive devices, as well as
an understanding of how dehydration, poor nutri-
tion, or medication affect cognition. In these cases,
it may fall to the guardian ad litem’s duty to ensure
that the trusted family lawyer who may have little
experience in representing clients under a disability
be assisted by an attorney who, although unknown
to the guardianship defendant, has more experi-
ence in these essential “nonlegal” skills.

Another situation that may require additional
advocacy by the guardian ad litem, even when the
defendant has an attorney, is illustrated by the case
of Yamat v. Verma L.B. (In re Verma L.B.).”
Verma’s recently divorced son moved into Verma’s
home. Verma felt that her adult children were try-
ing to take her modest home and force her into a
nursing home. Verma’s children filed a guardian-
ship action against her and placed her in a nursing
home. The son continued to live in Verma’s home.
A guardian ad litem and a defense counsel were
appointed. As these lawyers dug into the facts of
the case, they were troubled by the gravity of the
activity not only on the part of the children but also
by the children’s lawyers. The trial court appointed
a more experienced attorney to serve as an amicus
and report to the court, independent of the
guardian ad litem and the defense attorney. The
advocacy of obtaining a more experienced attorney
to assist the court in a complicated case permitted
a resolution of the case in a way that was most pro-
tective of the person with the most at stake, the
defendant. Defendant Verma required protection
not only from her children but also from her chil-
dren’s lawyers and the lawyer/temporary guardian
who was employed by her children’s lawyers.

The second of the guardian ad litem’s duties,
and the second area in which the guardian ad litem
cannot be an innocent bystander, is in being an
advocate for the “best interest” of the ward. The
duty is to provide the trial court with information
that is not based on the self-interest of the litigants.
This does not mean, however, that the guardian ad
litem is a “free agent” rendering a personal opinion
about what the guardian ad litem thinks is best for
an incapacitated person.

The starting point in the analysis of the “best
interest” is coming to an understanding of the
defendant’s wishes.” Those wishes may have been
expressed in an advance directive, such as a durable
power of attorney, a “living will” or a directive
issued each year at the Thanksgiving dinner table
that the children are never to place their mother in
a nursing home. If the defendant’s wishes are clear-
ly discernible and were made known when the
defendant was capable of understanding the
expression of those wishes and was not improperly
influenced, the guardian ad litem’s duty in advo-
cating the best interest of the defendant is to advo-
cate those wishes.

Unfortunately, there is considerable pressure on
the guardian ad litem to comply for the smooth
operation of a court calendar. Courts are often
busy; settlements are encouraged. If the issue of
incompetency seems clear, the remaining disputes
over who is the guardian, which facility is the
placement, and what services are provided may, in
the guardian ad litem’s personal opinion, seem
minor. They are not. Compared to the pressure to
resolve any remaining disputed issues, it may not
make much difference in the guardian ad litem’s
personal opinion. That is exactly, however, when
the guardian ad litem’s duty to advocate for the
best interest, starting from the defendant’s expres-
sion of wishes, is most important. The protection
provided by the guardian ad litem, advocating for
the best interest of the defendant, is most critical
when incapacity prevents the defendant from
implementing those wishes or even expressing
them.

The defendant’s preference may be for a partic-
ular person to be the guardian. That choice is one
of the most personal decisions a person can make,
literally trusting someone with life-and-death
health care choices. The choice may be about
where the defendant wishes to live. These choices
are personal to the defendant; the guardian ad
litem does not discharge his or her duty by offering
or advocating the personal opinions of the
guardian ad litem. The guardian ad litem cannot
advocate “best interests” without first investigating
whether the defendant had expressed advance
directives or whether the defendant’s wishes can be
discerned.

Two examples of the personal nature of these
choices are the companion cases of Community
Care Organization of Milwaukee County, Inc. v.
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Evelyn O. (In re Evelyn O.) and Community Care
Organization of Milwaukee County, Inc. v. Thyra
K. (In re Guardianship of Thyra K.).** Evelyn O.
had an advance directive and agent pursuant to
power of attorney documents she executed. Thyra
K. also executed advance directives and an agent
pursuant to power of attorney documents. The
agents for both women were attorneys.

Evelyn wanted to remain in her apartment, but
she recognized her need for assistance. She could
afford 24-hour home care. Thyra wanted desper-
ately to remain in her home with her disabled
daughter. Her daughter would be receiving in-
home care that could have been extended for her
mother. A private agency had a different opinion,
determining that removal from their homes would
be “best” for both women. The guardian ad litem’s
duty was to advocate for the advance directives.
The advocacy of “best interests” is not about the
personal opinions of the guardian ad litem, about
the convenience of the litigants, the “efficiency” of
settling things that do not seem personally impor-
tant to the guardian ad litem, or preserving the
defendant’s estate for the heirs. It is about respect-
ing and implementing the advance planning of the
defendant.

Myth 5: We’'ll Protect You, If You Buy the
Bullets for Your Adversaries

No, Virginia, in the United States you shouldn’t
have to hire a good lawyer to prosecute you, a
good lawyer for your nephew who wants your
money and a good lawyer for your niece who
wants your house and that you, the defendant with
the most at risk, must settle for the court-appoint-
ed lawyer as your “defender.”

The basic rule in the United States is that the
parties to litigation are responsible for paying their
own attorneys.”? Where the government threatens
to take away important liberty interests, the public
may have a duty to pay for attorneys for defen-
dants who are indigent.** Some statutes force a liti-
gant who has been found to have violated some
law, such as a consumer protection, fair employ-
ment, or antitrust statute, to pay attorney’s fees as
part of the remedy for the violation.

One of the final vestiges of the “we’re all here
to help” myth is that the guardianship defendant
should pay for all of these helpers. Some “helpers”
really are helpers; some are not. Does the self-
appointed “helper” have the legal right to charge

the defendant for the helper’s lawyer? What hap-
pened to the system of services to protect vulnera-
ble adults?

With varying degrees of effectiveness, all states
have, in theory, some sort of system to protect vul-
nerable adults from abuse and neglect, which
would include self-neglect. Protection can include
services or initiating a guardianship to ensure the
availability of a decision maker for an incapacitat-
ed adult or a placement order if a particular level of
care is required. The system of protective services
for adults is a government service. Some states
require payment for the service if the client is not
indigent.*

As discussed above, all 50 states recognize the
right of the guardianship defendant to be repre-
sented by an attorney. The attorney for the defense
in a guardianship case has the same duties of loyal-
ty to the defendant as the attorney for the defense
in a criminal case. Even when the defense attorney
is paid by the state, as in the representation of indi-
gent defendants charged with crimes that might
result in the deprivation of liberty of imprisonment,
it is universally recognized that the defense attor-
ney’s duty runs to the defendant, not to the person
who pays the bill. Expecting a nonindigent
guardianship defendant to pay for the defense
attorney is no different from the general rule in the
United States that a party pays for that party’s
attorney.

In those states that also require a guardian ad
litem, the argument can be made that the guardian
ad litem is also providing a service to the defendant
and the defendant should pay for the guardian ad
litem. Although, as discussed above, the role of
defense counsel is fundamentally different from the
“best interest” duty of the guardian ad litem, at
least it can be said that the guardian ad litem owes
the defendant some duty, especially if the defendant
does not have separate, independent counsel.

By what theory, however, does a court force a
guardianship defendant to pay for the petitioner’s
attorney? The petitioner’s attorney does not repre-
sent the defendant; that is the duty of the defen-
dant’s attorney. The petitioner’s attorney does not
represent the “best interest” of the defendant; that
is the duty of the guardian ad litem. The theory
cannot be that the defendant has some contract or
agreement to pay the petitioner’s attorney’s fees;
the petitioner’s very premise of a guardianship pro-
ceeding is that the defendant lacks the capacity to



ARTICLE

Realizing the Right to Counsel in Guardianships: Dispelling Guardianship Myths 33

make a contract.

To the extent that there is any policy justifica-
tion to force the guardianship defendant to pay the
attorney’s fees for the petitioner, it tends to be
grounded on the “we’re all here to help” myth.
Sometimes, the justification is the view that the
guardianship proceeding was “necessary” because
of the defendant’s incapacity, and therefore should
be paid under the doctrine of necessaries.*
Sometimes the justification is that the cost of bring-
ing the guardianship proceeding created a debt of
the defendant. Sometimes the justification is that it
just is not “fair” that the petitioner should have to
pay for the petitioner’s attorney.

These justifications were rejected in In re
Evelyn O.* The court applied the standard rule
that parties to litigation are responsible for their
own attorney’s fees. The rule on attorney’s fees is
particularly appropriate, and the myth that “we’re
all here to help” is particularly dangerous when
applied to fee requests by opposing counsel in
guardianship litigation. First, there is no limit on
how many litigants will seek to shift their attor-
ney’s fees to the defendants. All the potential liti-
gants in a guardianship—hypothetically, the neigh-
bor who is the petitioner, the out-of-state heir, any
number of public and private corporations claim-
ing an interest in the protection of the disabled, the
bank nominated as guardian by the petitioner, and
any actual or would-be creditors—can, with more
or less good faith, assert that their particular posi-
tion in the litigation is in the “best interests” of the
proposed ward. All these potential litigants may
arguably claim that their litigation position pro-
vides some “necessary” to the proposed ward.
Standing to file a petition should not be confused
with the legal authority, or lack thereof, to shift the
costs of litigation.

The rule on attorney’s fees protects the pro-
posed ward, just as it does all other litigants, from
the risk of underwriting the other litigants’ expens-
es and litigation choices. In the words of the court
in Evelyn O., “Evelyn O. and Thyra K. were not
obligated by any legal principle . . . to supply the
bullets to their adversaries, either before or after
the battle, even if the war is fought for what is ulti-
mately determined to be in their benefit.”*
Without the protection of the rule, the hope for due
process (which would include a fair hearing with
zealous advocacy to ensure that the defendant’s
advance directives and choices about how he or she

chooses to live his or her life are heard) is
destroyed. Without the rule, the adversary system
is undermined.

Conclusion

Defendants in guardianship actions suffer the same
or greater deprivation of liberty as criminal defen-
dants. The general public and the actors in the legal
system understand the role and importance of
defense counsel for the criminal defendant. It is
important to question why there is such confusion
about the role of defense attorneys in guardianship
matters. Before we lock up the criminal defendant,
we make sure the he or she has the right to face his
or her accusers and put on a defense. Before we
kick Grandma out of her home, sell it, transfer her
life savings to someone else, and lock her up in a
nursing home, shouldn’t she have the opportunity
to disagree with her “helpers”? Shouldn’t she hear
the accusations and have an opportunity to prove
that she could continue to reside in her home with
care and adaptive equipment? What is the use of
advance planning if no one enforces the plan? At
what age or level of disability do we lose the right,
as citizens, to hear the accusations made against us,
and under what authority and process are we
deprived of the decisions we’ve made as to how we
choose to live out our lives?

The only hope for a constitutionally sound
guardianship system is to ensure that those with the
most at stake, the guardianship defendants, are
able to access real advocates. For those of us who
will age and be subject to this system, we hope that
our lawmakers understand the conflicts and self-
interest of those who advocate the dissembling of
the adversary system. Since we all age, it is in the
self-interest of practitioners and policy makers in
the field to develop systems in which advocacy is
fostered. Very good words on paper are just not
enough. There is too much at stake to hope for self-
activating justice because the “help” we get isn’t
always the “help” we need or want.

Endnotes

1. The terminology varies slightly from state to state.
Some states use the term “guardian of the person”
to refer to the person who has the power to con-
trol daily “personal” decisions including medical
care and the ward’s residence. The term “guardian
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of the estate” is used to refer to the person who
controls finances and property. Some states use the
term “guardian” for the “guardian of the person”
concept and the term “conservator” for the
“guardian of the estate” concept. Some states pre-
fer the term “conservatorship” to refer to volun-
tary proceedings initiated by a “competent” person
who seeks the assistance of someone to take over
certain duties such as managing the “conservatees”
finances. This article uses the term “guardian” to
refer to the person or corporation that controls
either the “personal” decisions or the “property”
decisions. It is presumed that someone other than
the defendant/ward initiated the legal proceeding
to establish the guardianship. The terms “defen-
dant” and “ward” are used interchangeably. The
reference to defendant is an attempt to strengthen
the promise of the adversarial system (if truly
adverse, justice will prevail) for those subject to it.

Most jurisdictions provide for limited guardian-
ships in which a ward specifically retains certain
rights, such as the right to vote or to marry. Many
states also provide for a voluntary proceeding, and
the terms “conservatorship” and “voluntary
guardianship” denote a procéeding in which the
ward (as opposed to a petitioner/plaintiff) requests
assistance from the court. The voluntary proceed-
ing enables an individual to seek assistance without
a court’s factual finding of incompetency. In theory,
this would permit an easier standard of review to
dismiss the voluntary proceeding if the ward/con-
servatee decides the request for voluntary assis-
tance is no longer desired.

BLACK’s LAW DICTIONARY 706 (6th ed.) defines
guardian as “a person lawfully invested with the
power, and charged with the duty, of taking care of
the person and managing the property and rights
of another person . . . who is considered incapable
of administering his own affairs.” THE AMERICAN
COLLEGE DICTIONARY 537 (1969) lists the following
synonyms for guardian: protector, defender,
trustee, warden, and keeper.

See, e.g., In re Quinlan, 355 A.2d 647 (N.]. 1976).

See, e.g., In re FE.H., 453 N.W. 882 (Wis. 1990).
There is, of course, the inherent conflict of interest
between the heir’s interest in preserving the estate
(his or her inheritance) and using the estate to pro-
vide services in the least restrictive environment,
since public benefits are readily available for nurs-
ing home care but are not available for less restric-
tive community care. See generally State ex rel.

Watts v. Combined Community Srvs. Bd. of
Milwaukee, 362 N.W.2d 104 (Wis. 1985).

Thyra, the defendant in Community Care Org. v.
Milwaukee County (In re Guardianship of Thyra
K.), the companion case to Community Care Org.
of Milwaukee County v. Evelyn O. (In re Evelyn
0.), 571 N.W.2d 700 (Wis. Ct. App. 1997), was
an elderly woman who lived with her disabled
adult daughter. Her daughter’s disabling neurologi-
cal condition prevented her from lifting her arms
or transferring herself from her wheelchair. Thyra’s
life was dedicated to caring for her daughter. Her
primary concern was the need to return home so
she could ensure that her daughter was properly
cared for in their home. Mother and daughter
could have shared home care that was being estab-
lished for her daughter. Her daughter died, howev-
er, while Thyra was in the custody of the nursing
home. Her daughter had fallen out of her wheel-
chair and was discovered by a home care aide who
was reporting to work at the home after the New
Year’s holiday. Thyra’s fear had come true: Her
daughter died without her mother’s care. Thyra did
not return home; she died during the course of the
litigation.

See generally Wis. STATS. §§ 51.001, 55.001; CHS.
51, 55, 880. The statutes comprising the compre-
hensive protective service system in Wisconsin were
rewritten or developed in response to Lessard v.
Schmidt, 349 E Supp. 1078 (E.D. Wis. 1972),
vacated and remanded, 414 U.S. 473 (1974), order
on remand, 379 F. Supp. 1376 (E.D. Wis. 1974),
vacated and remanded on other grounds, 421 U.S.
957 (1975), order reinstated on remand, 413 F.
Supp- 1318 (E.D. Wis. 1976) (successful constitu-
tional challenge to involuntary commitment
statutes). See also Agnes T. v. Milwaukee County
(In re Agnes T.), 525 N.W.2d 268 (Wis. 1995)
(guardians cannot institutionalize wards without
court approval; the role of the guardian ad litem
includes the affirmative right to petition the court
to protect the best interest); State ex rel. Watts v,
Combined Community Srvs. Bd., 362 N.W.2d 104
(Wis. 1985) (successful equal protection challenge
requiring that the subject of a guardianship and
protective placement receive periodic court review
of the placement); Community Care Org. of
Milwaukee County v. Evelyn O. (In re Evelyn O.),
571 N.W.2d 700 (Wis. Ct. App. 1997) (defendants
in guardianship actions cannot be required to fund
the litigation of their adversaries; the American
Rule on attorney fees applies to guardianship
cases); In re J.G.S., 465 N.W.2d 227 (Wis. Ct. App.
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10.

11.

12.

13.

1990) (ward has the right to community placement
regardless of whether the services currently exist).

See A. Frank Johns, Ten Years After: Where Is the
Constitutional Crisis with Procedural Safeguards
and Due Process in Guardianship Adjudication?, 7
ELDER L. J. 33, 110-52 (1999); see infra publishing
charts by Sally B. Hurme, Steps to Enbance
Guardianship Monitoring (1991).

See THE AMERICAN COLLEGE DICTIONARY 805
(1969).

The analysis of “best interest” starts with the
advance directive of the ward. If the ward’s wishes
were not explicit, the question becomes whether
they can be discerned. See, e.g., Cruzan v. Dir.,
Missouri Dep’t of Health, 497 U.S. 261 {1990);
Spahn v. Eisenberg (In re Edna ML.E), 563 N.W.2d
485 (Wis. 1997); In re Guardianship of L.W., 482
N.W.2d 60 (Wis. 1992).

An interesting and helpful analysis would be the
level of experience and training of court-appointed
counsel in guardianship proceedings as opposed to
the level of expertise of petitioning attorneys or
attorneys hired to prosecute guardianships. The
level of compensation for court appointments ($40
to $70 per hour) makes a legal practice of court
appointments economically prohibitive for most
practitioners. In Wisconsin, the prosecution of a
guardianship is a government protective service;
however, the practice has shifted in the last 10
years to private attorneys petitioning for guardian-
ships because the private bar has been able to
establish a lucrative practice of obtaining market-
rate attorney fees for their petitions.

The examples in this article are based on actual
cases.

Wisconsin law does not “permit” this type of
order, but it was obtained. In Wisconsin, a statute
allows a temporary guardianship hearing to be
held on shortened notice. See Wis. STATS. §§
880.15, 880.33. The appointment of a guardian ad
litem is also required. Wisconsin law permits the
placement of an individual, on an emergency basis,
for his or her protection, in a nursing home or less
restrictive facility. See Wis. STAT. § 55.06 (10)(a).
Again, a hearing within 72 hours is required, as is
the appointment of a guardian ad litem. See Wis.
STAT. § 55.06(11)(b). Wisconsin law also specifical-
ly forbids the placement of a ward in a nursing
home without a protective placement proceeding in

14.

15.

16.

17.

18.

19.

which, at a hearing, the placement needs of the
proposed ward and level of restrictiveness of that
placement would be specifically addressed. See
Agnes T. v. Milwaukee County {In re Guardianship
of Agnes T.), 525 N.W.2d 268, 269 (Wis. 1995).
See also WIS, STAT. § 55.05(5)(b).

Medicaid funds nursing home care for eligible
recipients. There are limited waivers for home care;
however, home care is not a covered service as of
right and is an extremely difficult benefit to obtain
especially when more than a few hours of care per
week is required. Home care is easily obtained
when an individual has private funds to pay for the
care. See also State ex rel. Watts v. Combined
Community Srvs. Bd., 362 N.W.2d 104, 110 (Wis.
1985).

See generally Vicki Gottlich, Zealous Advocacy for
the Defendant in Adult Guardianship Cases, 29
CLEARINGHOUSE REV., 879 (1996).

See generally Anne Pecora, The Constitutional
Right to Court-Appointed Adversary Counsel for
Defendants in Guardianship Proceedings, 43 ARK.
L. REv. 345 (1990). See also Wis. STATS.

§§ 51.001, 55.001, 880.33, 55.06; State ex rel.
Watts v. Combined Community Srvs. Bd., 362
N.W. 2d 104 (Wis. 19835); In re Guardianship of
Tamara L.P.,, 503 N.W. 2d 333 (Wis. Ct. App.
1993).

See Johns, supra note 8, at 97-98.

The “incapacity” of an adjudicated ward to retain
an attorney is the incapacity to pay the attorney.
Payment is subject to court approval under the
doctrine of necessaries. See Flessas v. Marine Nat’l
Exch. Bank of Milwaukee (In re Guardianship of
Hayes), 98 N.W.2d 430, 431 (Wis. 1959). There
may be some cases in which the guardian has pro-
vided defense counsel acceptable to the ward and
the ward’s separate contract is not “necessary.”
The right to have an attorney of the ward’s choos-
ing, however, is a right that the guardian cannot
control.

A ward recently hired me upon the suggestion of
her guardian to serve as defense counsel for the
ward. The ward has been subjected to repeated
challenges to her limited guardianship by a dys-
functional family member. Every time an action is
filed, defense counsel and a guardian ad litem are
appointed. Each time, there is a different set of
court-appointed attorneys. It is the ward’s and
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guardian’s goal that the ward’s right to counsel of
her choice will provide her with continuity of rep-
resentation, which is missing when the same or
similar court actions are serially filed but that each
filing prompts the involvement of a different judge
and new set of court-appointed lawyers.

See, e.g., Claus v. Lindemann (In re Guardianship
of Claus), 172 N.W.2d 643 (Wis. 1969); Flessas,
98 N.W.2d at 430 (Wis. 1959); Warner v. Welton

(In re Warner’s Guardianship), 287 N.W. 803 (Wis.

1939).

See generally O’Conner v. Donaldson, 422 U.S.
563 (1975); Jackson v. Indiana, 406 U.S. 715
(1972); Lessard v. Schmidt, 406 F. Supp. 1078
(E.D. Wis. 1972).

See Johns, supra note 8, at 68-74.

Of course, the adversary system permits and
encourages settlement because each party bears his
or her own cost for attorney fees and litigation
expenses. Good advocacy includes the ability to
negotiate creative solutions.

See Johns, supra note 8, at 110-52.

See Gottlich, supra note 15, at 881.

See MODEL RULES OF PROFESSIONAL CONDUCT,
Rules 1.14 & 1.2 (1995).

See Gottlich, supra note 15, at 881.

See MODEL RULES OF PROFESSIONAL CONDUCT, Rule
1.7 (1995).

See Linda Smith, Representing the Elderly Client
and Addressing the Question of Competence, 14 ].
CoONTEMP. L. 61, 82 (1988).

See Tamara L.P. v. Dane County (In re
Guardianship of Tamara L.P.), 503 N.W.2d 333,
334 (Wis. Ct. App. 1993).

See id.

See id. at 334-35.

See id. at 336.

See id. at 335.

See id. at 337.

See id. at 338.

37.

38.

39.

40.

41.

42.

43.

44,

45.

MODEL RULES OF PROFESSIONAL CONDUCT, Rule
1.14(a) (1995).

See generally Agnes T. v. Milwaukee County (In re
Guardianship of Agnes T.), 525 N.W.2d 268 (Wis.
1995).

See generally Yamat v. Verma L.B. (In re Verma
L.B.), 571 N.W.2d 860 (Wis. Ct. App. 1989).

Following the U.S. Supreme Court’s decision of
Cruzan v. Dir., Missouri Dep’t of Health, 497 U.S.
261 (1990), the Wisconsin Supreme Court consid-
ered whether a guardian may refuse treatment for
a person who was not in a persistent vegetative
state and who had not previously indicated her
preferences regarding life-sustaining medical treat-
ment. In defining “best interest,” the Court stated:
“Certainly the patient’s wishes, as far as they can
be discerned, are an appropriate consideration for
the guardian. If the wishes are clear, it is invariable
as a matter of law, both common and statutory,
that it is in the best interests of the patient to have
those wishes honored . . .” In re Guardianship of
L.W., 482 N.W.2d 60, 70 (Wis. 1992) (emphasis
added).

See generally Community Care Org. of Milwaukee
County v. Evelyn O. (In re Evelyn O.) and
Community Care Org. v. Milwaukee County (In
re Guardianship of Thyra K), 571 N.W.2d 700
(Wis. Ct. App. 1997). (These are companion
cases.)

See generally Alyeska Pipeline Srv. Co. v.
Wilderness Soc’y, 421 U.S. 240 (1975).

See, e.g., Argersinger v. Hamlin, 407 U.S. 25
(1972). Outside of the area of criminal prosecu-
tion, the constitutional right to public-funded
counsel turns on a balancing of competing private
and governmental interests. See, e.g., Lassiter v.
Dep’t of Soc. Srvs., 452 U.S. 18 (1981) (termina-
tion of parental rights); Vitek v. Jones, 445 U.S.
480 (1980) (attorney or medical advocate required
for transfer to mental institution).

See Wis. STATs. §§ 55.02, 55.04, 55.043(4)(f),
55.045, 55.05.

The doctrine of necessaries imposes, on a third
party with a duty to support another person, the
cost of goods or services deemed “necessary” that
were provided to the dependent. An example is
that a parent must pay, under the doctrine of nec-
essaries, for necessary goods and services provided
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to a minor child because the parent has a legal 47. Id. at 703-04.
duty to support the minor child.

46. See In re Evelyn O., 571 N.W.2d at 703.



Key Findings

1. There is no agency or official in charge of the limited conservatorship system in California.

2. The Department of Developmental Services, Disability Rights California, and the State
Council on Developmental Disabilities do not monitor this system or advocate for reform in
general or intervene in individual cases where violations of rights are occurring.

3. There are never any appeals in limited conservatorship cases, so errors and abuses by judges
and attorneys are not corrected by the normal appellate process.

4. Court-appointed attorneys are routinely violating their ethical obligations of loyalty and
confidentiality to their clients, are surrendering rather than defending the rights of their clients,
and are not providing effective assistance of counsel as required by due process of law.

5. Although the core function of a conservatorship proceeding is to assess whether an adult has
capacity to make decisions in seven areas of functioning, and despite a legislative mandate for
regional centers to makes these assessments and report the findings to the court, regional center
workers have no guidelines or training on how to make accurate capacity assessments.

6. Judges, attorneys, and court investigators are not trained on their duties under the Americans
with Disabilities Act and it appears they are not providing equal access to justice to adults with
intellectual and developmental disabilities in limited conservatorship proceedings.

7. The trainings of court-appointed attorneys and court investigators about their core functions
are seriously inadequate. Whether judges who process limited conservatorship cases receive any
training on issues critical to the administration of justice involving people with intellectual and
developmental disabilities is not known.

8. Letters requesting intervention by the State Bar of California, the Attorney General of
California, and the Department of Developmental Services have not been answered.

9. Despite having convened a statewide Task Force in 2006 in response to complaints of
mistreatment of seniors in conservatorship proceedings, the Judicial Council has declined to
convene a similar Task Force on Limited Conservatorships to investigate the manner in which
cases involving people with intellectual and developmental disabilities are being processed.

10. Despite having constitutional authority to conduct surveys of the courts throughout the state,
and despite having been asked to conduct a survey of the practices of courts in limited
conservatorship proceedings in all 58 counties, the Judicial Council has no plans to do so.

11. The Legislature has authority, by joint resolution, to convene a Task Force on Access to
Justice in Limited Conservatorships to assess the condition of the limited conservatorship system
and to direct the Bureau of State Audits to assist the Task Force by conducting a survey of the
county courts and by performing an audit of the practices of the Los Angeles Superior Court.

Limited Conservatorships: Systematic Denial of Access to Justice
A Report by Spectrum Institute to the Senate Judiciary Committee
March 24, 2015 « Sacramento, California
www.spectruminstitute.org/guardianship
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Zealous Advocacy for the Defendant in Adult Guardianship Cases

By Vicki Gottlich

Vicki Gottlich is a staff attorney with the National Senior Citizens Law Center, 1815 H St. NW,
Washington, DC 20006; (202) 887-5280.

l. Introduction

One of the most controversial issues in the ongoing debate about guardianship reform concerns the
role of the attorney for the defendant in adult guardianship cases. /1/ Reformers want to ensure that
the attorney serves as a zeal ous advocate for the defendant, and not as a guardian ad litem who
investigates for the court. Critics of the advocacy role may be unclear about what acting as an
advocate entails. Others object because they view guardianship as a parens patriae proceeding that
isin the best interest of the defendant, rather than an adversarial proceeding in which basic civil
rights are at stake. /2/ Unfortunately, in some courts guardianship proceedings are still pro forma,
and the petition is ratified with little regard for the defendant’ s rights. Judges and attorneys in these
jurisdictions do not want any change in or clarification of guardianship law that would ater their
comfortable system for disposing of these cases.

This article addresses the role of the defendant’ s attorney from an advocate' s perspective and why
such representation is important.

I. Due Process Requires Representation by an Advocate

It is difficult to understand the need for an attorney advocate in guardianship proceedings without
understanding the effect of guardianship on the potential ward. Guardianships are designed to assist
individuals who no longer are capable of caring for or making decisions for themselves. Despite the
seemingly benevolent nature of the guardianship system, the consequences of guardianship are very
harsh. Wards lose all rights to determine anything about their lives, and individua Fourteenth
Amendment /3/ considerations come into play. /4/ Guardianship deprives the ward of the liberty /5/
to make important decisions such as where to live, whether to marry, what clothing and necessities
to buy, and what friendships to keep. /6/ In one case illustrating the restrictive effect of
guardianship, award sought to remove the guardian and terminate the guardianship because of the
guardian’s unwillingness to allow him to live more independently and the restrictions she placed on
the ward’ s visits with the woman he wanted to marry. /7/ Guardianship also deprives award of
property in that the ward loses control over money and property management, and perhaps even
control of how to dispose of assets after death.



Guardianship reform legislation limiting the authority of the guardian may not change the effect of
guardianship on the ward. /8/ For example, an Oklahoma law allows a person under a guardianship
or conservatorship to execute awill, provided that the will is subscribed and acknowledged in front
of ajudge. /9/ However, in In re Estate of Goodwin, the law was used to invalidate awill even

though the testator was only under a temporary guardianship imposed by an emergency order. /10/

The effect of guardianship on the civil rights and liberties of a ward dramatizes the importance of
the guardianship proceeding. Several studies and reports issued in the late 1980s addressed
recommended better ways to protect the defendant in the guardianship process. /11/ According to
them, due process requires proper notice and hearing, the opportunity to confront and cross-
examine adverse witnesses, the mandate for a standard of proof, and the appointment of counsel.
/12/ The court must also find that no less restrictive aternatives to guardianship exist and must
tailor guardianship orders to maximize the ward’ s autonomy. Finally, the courts must ensure the
effectiveness of guardianship services by training guardians and ordering increased supervision of
thelir activities. /13/

The right to be represented by counsel is foremost among the due process protections necessary to
ensure that guardianship proceedings do not needlessly infringe on the defendant’ s rights. /14/
Without adequate counsel, defendants have no one to assist them through the legal process, to
explain their rights, and to advocate their interests. Effective counsel can ensure that proper
procedures are followed, that guardianship is imposed only if the plaintiff proves that such a drastic
measure is necessary, and that the guardianship is no more restrictive than warranted by the
particular defendant’s abilities and limitations. A guardian ad litem who acts as the eyes and ears of
the court generally will not cross-examine the plaintiff’s witnesses or ensure that the clear and
convincing evidence /15/ standard for establishment of a guardianship is met. The guardian ad
litem does not present an affirmative case for the defendant and, in fact, often serves as the primary
witness or evidence source against the defendant. /16/ In any other civil proceeding, an attorney
who undertook the role of a guardian ad litem, without another attorney advocating for the client,
would be breaching his or her duty to the client and to the court. /17/

llIl. The Attorney as Zealous Advocate

What does it mean to act as an advocate for the defendant and zealously represent the defendant’s
interests? Certainly the Model Rules of Professional Conduct set the minimum standard. Some state
legislatures and some courts have also tried to codify what a zeal ous advocate should do.

A. Model Rules of Professional Conduct

Traditional legal practice requires an attorney to advise a client about the available courses of
action and to pursue the one chosen by the client after a discussion of the merits of each. /18/ The
explanation of the proceedings and issues must be sufficient to allow the client to make informed
choices about the representation. /19/ Even if the option chosen by the client is not the option the
attorney would have chosen, the attorney is obligated under the rules of professional conduct to



advocate the client’s position on the client’ s behalf. /20/ When an attorney represents a client with a
disability, Rule 1.14 requires the attorney to maintain anormal client-lawyer relationship with the
client "asfar asreasonably possible. . . ." /21/ Thisincludes the duty to abide by the client’s
decisions regarding the objectives of the representation and whether to accept an offer of

settlement. /22/

By definition, many defendants in guardianship proceedings may be considered clients with a
disability. Under Rule 1.14, the defendant’ s attorney must maintain atraditional attorney-client
relationship with that defendant, including explaining the proceeding and options, abiding by the
client’ s decision, and asserting the client’ s position during the course of the proceeding. Thus, even
if an attorney thinks that guardianship would be in the client’s best interest, if the client opposes the
guardianship the attorney is obligated by the rules of professional conduct to defend against the
guardianship petition. Likewise, if the defendant expresses any opinion about the proceeding,
including the choice of guardian, the attorney is required to advocate that position before the court.
In other words, the rules require attorneys to approach representation of defendants in guardianship
proceedings as they would approach representation of any other client.

Attorneys who acts as a guardians ad litem and report their observations to the court assume arole
not described under Rule 1.14. The guardian ad litem often describes the nature of the guardianship
proceeding and its consegquences to the defendant and listens to the defendant * s concerns about the
proceeding. However, the guardian ad litem does not then follow the defendant’s decision
concerning the course of the representation and advocate that position. Instead, the guardian ad
litem continues the investigation and formulate a decision about the guardianship that the guardian
ad litem believesisin the defendant ' s best interest, even if it conflicts with the defendant’s
expressed position.

The guardian ad litem function runs afoul of another of the basic tenets of lawyering, that an
attorney maintain the client’s confidences. The Model Rules of Professional Conduct admonish
attorneys not to reveal information gathered from representation of a client without the client ’s
consent. /23/ When attorneys acting as guardians ad litem report to the court, they relate elements
of conversations with the defendant and others, as well as their own observations about the
defendant’ s ability to manage finances or personal affairs. Thisinformation is relayed to the court
without the client ’ s consent -- indeed, sometimes over the client ' s objections -- and often forms
the basis for the appointment of a guardian.

The Model Rules of Professional Conduct create exceptions to the general rule of confidentiality.
An attorney may disclose information when it is necessary to advance the client’s case; when
disclosure may prevent commission of a crime likely to result in death, substantial bodily harm, or
substantial injury to property; or when disclosure aids in the defense of alawsuit or grievance
against the attorney. /24/ None of these exceptions is applicable to a guardianship proceeding. /25/

Scholars admonish that the Model Rules of Professional Conduct require attorneys to pursue a
course of traditional lawyering tailored to the client’s decision-making capacity. The rules do not
allow attorneysto "assume the role of 'de facto guardian’ to act against the client’ s expressed
wishes or instructions.” /26/ Attorneys are obligated to maintain, as nearly as possible, a traditional
attorney-client relationship and to preserve their clients' confidences. An attorney asked to disclose



confidential information about a client or the client’s situation owes that client a duty of
confidentiality and may not disclose the client’ s confidences without the client’ s consent. /27/

B. State Statutes

While most state guardianship statutes make no mention of the attorney’ s role, a number of states
have amended their codes to give attorneys some guidance in guardianship proceedings. Vermont,
for example, follows the Model Rules of Professional Conduct and requires the appointment of
counsel, who must receive copies of the petition and all relevant documents, consult with the
defendant prior to the hearing, and explain to the defendant the meaning of the proceedings. /28/
Alaska specificaly requires attorneys "to represent the ward or respondent zealously” and to follow
the decisions of the defendant concerning the defendant ’ s interests. /29/ The District of Columbia
also requires the appointment of an attorney to "represent zealoudly the individual’ s legitimate
interests." /30/

The distinction between the role of the attorney and the role of the guardian ad litem is clearest in
Washington State. There a defendant has the right to be represented by counsel at any stagein a
guardianship proceeding. Counsel is directed to act as an advocate for the client and not to
substitute counsel’ s own judgment for that of the client concerning what may be in the client’ s best
interests. The guardian ad litem, on the other hand, is directed to promote the defendant’ s best
interest, rather than the defendant’ s expressed preferences. /31/

Both Alaska and West Virginia set out in their statutes activities the attorney as zealous advocate
must undertake. In Alaska, the attorney must meet with and interview the defendant before the
hearing and explain the nature and the effect of the guardianship proceeding. The attorney must
also present evidence, testimony, and arguments that protect the defendant’ s rights and interests.
132/ In other words, Alaska has codified in its guardianship statute that the attorney isto assume the
traditional role of alawyer. West Virginia, taking a cue from Alaska, delineated carefully and
explicitly in its recently enacted legidlation the job of the attorney for the defendant. The statute
first sets out the "major areas of concern" or issues upon which legal counsel should focus
attention. These are (1) whether the guardianship is necessary; (2) limitations to be placed on the
powers of the guardian; (3) if aguardian is needed, whether the recommended guardian is the
person with the greatest interest in the individual; (4) whether the bond, if necessary, is adequate;
and (5) if needed, the appropriateness of the placement for the individual. /33/ The statute then sets
out 20 activities that counsel may perform in pursuing the major areas of concern. It appears that
West Virginia legislators decided to avoid uncertainty about the role of the attorney for the
defendant by codifying both the issues that might arise in a guardianship proceeding and any
function that general good lawyering would require of the advocate.

C. Case Law

In the 1980s, the few reported decisions that discussed the role of the attorney in guardianship
proceedings generally did so in the context of other issues. Missouri courts were in the forefront of
the discussion. In a case concerning waiver by counsel of a defendant’ s rights to be present at the



hearing and to ajury trial, the Missouri Supreme Court stated that appointed counsel must act as an
advocate for the individual to protect the individual from an erroneous deprivation of rights and to
prevent the right to counsel from becoming a"mere formality." /34/ If the defendant understands
the right being waived, then the attorney must follow the defendant ’ s wishes, even if the attorney
disagrees with the defendant ’ s decision. If the defendant cannot direct the attorney, counsel may
make decisions that "safeguard and advance the interests of the client.” /35/

More recently, the Washington Court of Appeals reversed an order authorizing the parents of a
minor who lacked capacity to consent to her sterilization. /36/ The guardian ad litem had acted as
an investigator and reported her findings to the court. She had waived her client’s presence at the
hearing and did not cross-examine adverse witnesses. The court determined that the fundamental
right at issue, the defendant’ s right to procreate, coupled with the guardian ad litem’s failure to take
an adversarial position, warranted the appointment of independent counsel for the minor. /37/

The New Jersey Supreme Court, in one of the most recent cases to discuss the role of the attorney
for the defendant, /38/ distinguished the role of the attorney from the role of the guardian ad litem
and set forth standards for the attorney as advocate to follow. Noting that the situation of an
attorney representing a defendant subject to a guardianship petition is analogous to the situation of
an attorney representing a minor, the court found that

[t]he role of the representative attorney is entirely different from that of a guardian
ad litem. The representative attorney is a zealous advocate for the wishes of the
client. The guardian ad litem evaluates for himself or herself what isin the best
interests of his or her client-ward and then represent[s] the client-ward in accordance
with that judgment. /39/

The court noted that the representative attorney and the guardian ad litem may take different
positions, the former advocating the client’ s preferences and the latter advocating a different
position that isin the client’s best interests. While the former uses advocacy techniques

traditionally used by an attorney, the latter "may merely file areport with the court. . . ." /40/

The case is particularly relevant because, at the time of the decision, neither the statute nor the New
Jersey Rules of Civil Procedure delineated the functions of the attorney as zeal ous advocate. The
supreme court therefore reminded attorneys that a declaration of incapacity does not deprive
someone of the right to make decisions and that it is the primary duty of the attorney to protect the
person’ s rights, including the right to make decisions. The attorney is obligated to advocate any
decision made by the client but may in limited circumstances inform the court of the possible need
for aguardian ad litem. The court concluded that it intended to respect everyone' s right of self-
determination and that it is the function of the court to protect the best interests of those who cannot
exercise their right. /41/

D. The Americans with Disabilities Act

The passage of the Americans with Disabilities Act (ADA) adds a new wrinkle to discussion of the
role of the defendant’s attorney in guardianship proceedings. /42/ The ADA prohibits attorneys,



along with other businesses open to the public, /43/ from discriminating against persons on the
basis of their disabilities. /44/ The ADA goes beyond requiring attorneys (or the courthouse) to
equip their places of business so that persons with disabilities have physical access to them. The
attorney’ s service and the activities conducted by the court must also be accessible. /45/ The
attorney must make reasonable modifications to the service to allow the person with disabilities to
take advantage of it, as long as the modifications do not fundamentally alter the nature of the
attorney’ s service or cause an undue burden on the attorney.

What the ADA redlly requires of the attorney, then, is compliance with Rule 1.14 of the Model
Rules of Professional Responsibility. The attorney must undertake every effort to maintain a
normal attorney-client relationship with the defendant, despite the defendant ’s actual or perceived
disabilities. Thisincludes modifying general office practices -- for example, simplifying forms and
legal descriptions, arranging appointments at times and in places that allow the defendant to
participate most fully -- to assure the defendant of the same opportunity to receive the same kinds
of lawyering services that people without disabilities receive.

By extending the prohibition against discrimination to people with disabilities, the ADA reversed a
public philosophy that required only protection and isolation of people with disabilities. The ADA
protects and empowers people with disabilitiesin all aspects of their lives: work, recreation, tasks
essential for daily living, and interactions with businesses open to the public and with state and
local government. /46/ In away, the ADA’ s purpose of empowerment runs counter to the parens
patriae philosophy of guardianship, which is meant to protect those thought too incapacitated to
protect themselves. The role of the attorney as advocate is more closely aligned with the purpose of
the ADA. The attorney promotes empowerment by advocating self-determination for the defendant.
The guardian ad litem function is founded more on the notion of parens patriae, the right of the
state to protect the welfare and best interests of its citizens, since the guardian ad litem decides
what isin the individual’s best interest

s. Asthe ADA changes the notion of how people with disabilities are dealt with by society asa
whole, it should also change the way guardianships are viewed and the way in which attorneys for
the defendant represent their clients. /47/

E. Practical Considerations

Those who oppose an advocacy role for the defendant’ s attorney cite examples of unnecessary and
protracted litigation that increases costs for all parties and that results in the imposition of a
guardianship anyway. Or they express fears that an advocacy role will cause a vulnerable adult to
be left unprotected. While those concerns are very grave, the legal system has other mechanisms
for addressing them. Courts have authority to impose sanctions on lawyers who abuse the legal
process by filing unnecessary and frivolous lawsuits and motions. If a vulnerable adult is left
unprotected, this may mean that the plaintiff did not do a good enough job proving the need for
guardianship. An advocacy role for defense counsel may lead to improved lawyering for all parties.

The New Jersey Supreme Court likened the role of the defendant’ s attorney to the role of an
attorney representing any other client. While the attorney is required to advocate the client’s
decision, the attorney is not required to advocate decisions that are patently absurd. The court also



noted that if capacity is not contested, the defendant may want to raise other issues, such as the
choice of guardian or the client’s place of residence. /48/ In the context of other civil litigation, an
attorney will not accept a case when there is no cause of action or seek aremedy that is unavailable
in aparticular claim, despite the client’s desire that the attorney do so. And an attorney and client
might concede liability in a contract or tort case but contest zealously the amount of damages or
other remedy requested. In advocating the defendant’ s position in a guardianship proceeding, the
attorney, asin other litigation, will act within the bounds of the rules of professional responsibility.

Acting as a zealous advocate in the guardianship contest involves the steps that an attorney
ordinarily takes in preparing for litigation. That the West Virginialegislature felt obligated to
delineate them in the state’s new guardianship law is evidence of how frequently attorneys do not
prepare guardianship cases in the same manner as they prepare other civil cases. On a bleaker note,
the legislature might have been concerned that, without a codification of the attorney’s
responsibility, attorneys would not represent guardianship clients any better. The attorney
representing the defendant should, at a minimum, do the following.

Meet with the client. The attorney must conduct personal interviews with the defendant and explain
in amanner understandable to the client the nature of the guardianship proceedings and their
consequences. Thisincludes advising the defendant of the attorney’ s appointment to represent the
defendant’ s interests, explaining what is meant by the guardianship proceeding, and explaining the
consequences of the particular intervention sought. The attorney is obligated to discuss court
procedures, including the defendant’ s right to be present at the hearing and to testify, the possibility
of ajury trial, and any potential witnesses. The attorney is aso obligated to seek out the client’s
position. The attorney and defendant should consider any necessary modifications of court
procedures to alow the defendant to participate more fully in the proceeding. /49/

The attorney should €licit the defendant’ s perception of the circumstances that led to the proceeding
and determine, if possible, the client’ s wishes. If the defendant can communicate in any way, the
attorney’ s obligation is to advocate the defendant’ s wishes, whether or not the attorney thinks they
are in the defendant’ s best interests. It isimportant to remember that being a zeal ous advocate does
not mean the attorney must contest the guardianship if the defendant does not choose to do so. /50/
The defendant may be concerned only with one of the other major issues identified by the West
Virginialegidature, such as limiting the power of the guardian, having a certain friend or relative
appointed guardian, or residing (or more likely not residing) in a particular environment. /51/ Some
defendants are anxious about smaller details. They may want to make sure that their friends will
still be able to visit, that they are not placed in one special nursing facility, or that they can still
have their daily candy bar or glass of beer in the nursing facility in which they will be placed.

Use techniques to improve communications when interviewing the defendant. The attorney should
meet with the defendant face to face and be cognizant of potential communication problems, such
as language barriers, hearing impairments (not all hearing-impaired individuals use sign language
or even the same sign language), or aphasia (partial or total loss of the ability to articulate ideasin
any form). The environment of the meeting place also may cause sensory problems associated with
the defendant’ s specific disability. Light, noise, print size of legal documents, and other distractions
may affect the defendant’s ability to understand and discuss the issues. If communication barriers



are present, the attorney should have auxiliary aides during any interview and during all judicial
proceedings. /52/

The time of day may affect the defendant’ s ability to participate effectively at interviews,
depositions, and hearings. The attorney should consider whether the client does better in the
morning or afternoon, or before or after meals. Location of the interview is also important. Even if
the attorney’s office is accessible, a defendant may be homebound or more comfortable at home.
Interviews may have to be scheduled around a nursing facility’ s visiting hours, though exceptions
should be made if the defendant is not aert during these times. Discussions with the defendant are
private; communications with defendants in guardianship proceedings are subject to the same
respect and confidentiality given to communications with clients in other types of cases.

Prepare for representation. The attorney should secure and present evidence, testimony, and other
arguments to promote the defendant’ s position and to protect the defendant’ s rights. Advocacy for
the defendant entails the use of traditional lawyering techniques, such as pretrial motions,
discovery, stipulations, judicial notice, and evidentiary objections. In the guardianship context,
advocacy also involves investigation of possible, less restrictive alternatives to guardianship, /53/
including powers of attorney and advance directives, representative payees, /54/ trusts, and social
services. The results of the prehearing investigation may determine the availability of lessintrusive
assistance and could lead to a negotiated settlement or to dismissal of the case.

As with other civil cases, the attorney should review the file and other relevant information and
interview interested persons, neighbors, friends, social workers, and others who may have contact
with the defendant. Reviewing medical records may not yield sufficient information, however, and
doctors' certificates should not be considered prima facie evidence of disability. Doctors who
prepared the medical certificates should be interviewed to determine the extent of their personal
knowledge about the defendant and their overall expertise with the kinds of conditions the
defendant is alleged to have. When evaluating medical evidence, care should be taken to find out
what medications the defendant is taking and to explore the possibility that drug interactions are
causing confusion. The attorney may want to obtain independent medical reports.

At the hearing, the attorney should cross-examine al witnesses, especially medical experts.
Familiarity with diagnostic techniques and symptoms of common psychological disorders helpsin
guestioning medical personnel. Another potential line of questioning involves whether results of
psychological tests administered to defendants are reflective of dementia or of educational and
cultural biases, and whether such defendants had any necessary auxiliary aides to enable them to
communicate responses to the tests effectively. /55/ Social workers or other investigators may be
guestioned about whether they investigated all less-restrictive aternatives to guardianship. When
appropriate, family members, friends, and other plaintiffs should be questioned about motivations,
including pecuniary gain or conflicts of interest, for filing the guardianship petition.

IV. Conclusion

In many ways, the functions performed by the attorney as advocate are similar to the functions
performed by the guardian ad litem. Both are supposed to meet with and interview the defendant



before the hearing and explain the nature and effect of the guardianship proceeding. Both should
also interview potential witnesses, review evidence, and otherwise investigate the facts of the case.
However, the advocate treats the defendant as a client, while the guardian ad litem treats the
defendant as another witness in the investigation. The advocate uses the information gathered to
develop a strategy of the case, present evidence, testimony, and arguments that protect the
defendant’ s rights and interests. The guardian ad litem uses the same information to formulate an
opinion about what should be done in the case and delivers that opinion to the court. It should not
be very difficult, therefore, for an attorney who has been acting as a guardian ad litem to assume
the responsibilities of an advocate in order to protect

the rights of the defendant.

Most important, no one in the array of individuals involved in a guardianship proceeding other than
the defendant’ s attorney will promote the defendant’ s views. Without an attorney representing the
defendant, an entire proceeding concerning the future of the defendant will be conducted with little
or no input from the person most affected by the proceeding. It is the job of the other parties to the
proceeding -- the plaintiff, the examining doctor, the social workers -- to explain why the
guardianship is needed. Ultimately, after listening to the arguments from the plaintiff and the
defendant, it is for the court to determine what is in the defendant’ s best interests. /56/
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Developing coordination between the courts that appoint guardians and the
Social Security representative payment system® to ensure appropriate services
and enhance monitoring and training;

Exchanging key data elements among courts, adult protective services and care
providers to strengthen performance measurement; and

Creating information technology and case management systems to track
guardianship cases and flag potential abuses.

Information about these activities is available from studies that have been conducted, or
from courts that have implemented best practices. A valuable resource is NCSC'’s
Center for Elders and the Courts at www.eldersandcourts.org. As the task forces
consider their agendas and work plans, they may also want to review practices states
have successfully implemented. As discussed below, if federal funding is allocated for
the creation of a national guardianship court improvement program, the statewide
guardianship task forces and their activities would be subsumed into that program.
However, because of the uncertainty of funding for such a national program and the
urgent need to address court guardianship issues, each state is strongly encouraged to
establish a task force.

2. Provision of Technical Assistance

The NCSC should be the lead provider of technical assistance in matters related to the
implementation of recommendations contained in this white paper. Working with other
organizations, such as the National Guardianship Association and the American Bar
Association, as appropriate, the NCSC, through its Center for Elders and the Courts
(CEC), should seek funding aimed at improving the collection and reporting of data, the
use of technology, judicial and court staff training, and state task force assistance.
Given the work of its Center for Elders and the Courts, the NCSC is in a unique position
to ensure that states receive the most current and relevant information about
guardianship programs and best practices, and also to provide consulting services to
task forces seeking assistance with their initiatives. The NCSC should also develop
national performance measures for guardianship cases. Its Courtools—with
modifications for the guardianship process—can serve as a foundation for performance
measures.

3. Appointment of Counsel

Courts should ensure that the person with alleged diminished capacity has counsel
appointed in every case to advocate on his or her behalf and safeguard the individual’s
rights.>” Appointed counsel should be trained to explain the consequences of
guardianship in a manner the person can understand; ensure there is no less restrictive
alternative to guardianship which will provide the desired protection; ensure due
process is followed; ensure the petitioner proves the allegations in the petition to the
standard required in the jurisdiction; confirm the proposed guardian is qualified to serve;
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and ensure the order is drafted to afford the person with diminished capacity maximum
autonomy.®

B. National Actions

1. Support National Data Collection Efforts

Our nation urgently needs reliable data on adult guardianships. Accurate and timely
data is required to (1) shape guardianship policy, practice, training and education—and
obtain the resources for system improvements; (2) determine effective case processing
and monitoring of guardians by the courts; (3) gauge the extent of abuse by guardians
and the extent to which guardians protect individuals from abuse; and (4) determine
current and future resource needs. As set forth in the 2007 Smith/Kohl report,
Guardianship for the Elderly: Protecting the Rights and Welfare of Seniors with
Reduced Capacity, there are two complementary approaches that Congress could take
to enhance the collection of data on adult guardianship:

a. The federal government should authorize and fund a National Guardianship
Study, such as that already proposed by the National Center for State
Courts (NCSC). The survey would document the number of guardianships,
identify current practices and innovative programs, and provide the basis for the
development of court improvement efforts. Results from the survey would inform
policymakers, courts, and key stakeholders in current and future needs for
guardianship resources, as well as changes in laws, policies and practices.
Congress could direct and provide funding for the Department of Health and
Human Services (DHHS) Administration on Aging, the Department of Justice
Bureau of Justice Statistics, or the State Justice Institute to authorize a survey
that will provide an accurate estimate of the number of adults under guardianship
in the United States and document current court practices.

The survey should be guided by an advisory board of national experts and key
stakeholder organizations, including members of the National Guardianship
Network and include the following components:
- Arepresentative sample of courts for which data can be extrapolated to
produce a national estimate.
File reviews that will document background information, key events, the
nature of the guardianship, court processes, and timeliness.
The collection of the number of guardianships, with extrapolation to the
national population, to produce a scientifically-sound estimate of current adult
guardianship cases in the United States.
Measures of well-being, if feasible, with a particular focus on cases that
involve abuse, neglect or exploitation.

b. The federal government should support the development of local data
systems. State and local courts require assistance in the design and

Conference of State Court Administrators (COSCA) Page 15
The Demographic Imperative: Guardianships and Conservatorships



	cover-exhibits
	contents-page-for-exhibits-to-proposal
	exhibit-01
	exhibit-02
	exhibit-03
	exhibit-04
	exhibit-05
	exhibit-06
	exhibit-07
	exhibit-08
	exhibit-09
	exhibit-10
	exhibit-11
	exhibit-12
	exhibit-13
	exhibit-14
	exhibit-15
	cover-pvp-training
	pvp-training-review
	page-14
	tom-disability-bio

	exhibit-16
	exhibit-17
	exhibit-17a
	exhibit-18
	exhibit-19
	exhibit-20
	exhibit-21
	exhibit-22
	exhibit-23
	exhibit-24
	exhibit-25
	exhibit-26
	exhibit-27
	exhibit-28
	exhibit-28a
	exhibit-28b
	exhibit-28c
	exhibit-28d
	exhibit-28e
	exhibit-29
	exhibit-30
	exhibit-31
	exhibit-32
	exhibit-33
	exhibit-34
	exhibit-35
	exhibit-36
	exhibit-37
	excerpts-from-report
	2014 Membership
	advisory-committee

	exhibit-38
	exhibit-39
	exhibit-40
	exhibit-41
	Marquette Elder's Advisor
	Realizing the Right to Counsel in Guardianship: Dispelling Guardianship Myths
	Patricia M. Cavey
	Repository Citation



	exhibit-42
	exhibit-43
	exhibit-44
	1-x
	2-x
	3-x




