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April 24, 2018
ADMINISTRATIVE DOCKET

Hon. Nathan L. Hecht
Supreme Court of Texas
Judicial Council of Texas
201 W. 14" Street - Suite 104
Austin, TX 78711

Re:  Records Request per Rule 12 of the Rules of Administration
Dear Chief Justice:

We are writing to you in your capacity as Chief Justice of the Supreme Court of Texas as well as
in your capacity as Chair of the Judicial Council.

We hereby make a request for records pursuant to Rule 12 of the Rules of Administration.
Spectrum Institute recently filed an ADA complaint with the Supreme Court.

We are requesting copies of or access to any records pertaining to a “self-evaluation” of the state’s
adult guardianship system that may have been conducted by the Supreme Court or by the Judicial
Council pursuant to obligations under Title Il of the Americans with Disabilities Act (ADA Reg.
35,105) or Section 504 of the Rehabilitation Act (504 Reg. 42.505). Copies of those regulations
are enclosed.

These regulations require a public entity that employs 50 or more persons to evaluate its current
services, policies, and practices, and the effects thereof, that do not or may not meet the
requirements of Title Il or Section 504.

As the enclosed analysis of the DOJ explains, this regulation applies to all services, programs, and
activities provided or made available by public entities. Title Il “applies to anything a public entity
does.” The scope of Title Il includes activities of the judicial branch of state and local
governments. All governmental activities of public entities are covered, even if they are carried
out by contractors. Section 504 applies to all activities of government entities that receive federal
funds. Judicial proceedings are considered to be a governmental service.

If a “self-evaluation” of the level of ADA compliance or non-compliance of the state’s adult
guardianship system has never been conducted by the Supreme Court or the Judicial Council, this
would be a good time to initiate such an evaluation — especially in view of the recent testimony
of David Slayton to Congress explaining the level of dysfunction of the guardianship system. (See
enclosed excerpts from his written testimony to the Special Committee on Aging.)



As the materials supplied to the Supreme Court in our ADA complaint explain, the state’s
guardianship system is under the administrative supervision of the Supreme Court. The Supreme
Court has ultimate authority to regulate that system. The executive branch has literally no
involvement in oversight of the guardianship system.

Since there are virtually never any appeals by guardianship respondents or wards — because they
don’t know how to appeal or lack the ability to do so because of the nature of their disabilities —
the Supreme Court is unable to use its adjudicative authority to make corrections in the system to
ensure that it complies with the ADA and Section 504. Therefore, the only avenue for redress for
this class of respondents is by invoking the administrative authority and responsibility of the
Supreme Court.

The Supreme Court knows, as do the judges and attorneys who participate in guardianship
proceedings, that respondents and wards have significant disabilities that impair their ability to
understand these proceedings, to communicate effectively in them, or to have meaningful
participation inthem. The Supreme Courtand lower courts and attorneys know that, as individuals
and as a class, guardianship respondents face major obstacles that impair their ability to have
meaningful participation in their cases. If ever there was a need for “self evaluation” of the level
of compliance or non-compliance with the ADA and Section 504 were to exist, it would be in
connection with adult guardianship proceedings. ADA duties are triggered by “known disabilities”
and do not depend on requests for accommodations. (See Pierce v. District of Columbia.)

We look forward to hearing from the custodian of records of the Supreme Court and the custodian
of records of the Judicial Council as to whether such records exist. 1f they do, we will supply the
necessary fee to pay for copying and mailing of such records to us.

If they do not — because a self-evaluation of the guardianship system has never been done by the
Supreme Court or the Judicial Council, such an evaluation should be initiated as soon as possible.

Respectfully submitted:

Thomas F. Coleman

Legal Director

Spectrum Institute
Enclosures:

1) Rule 12, Rules of Judicial Administration

2) ADA Title 1l Regs., Section 35.105

3) Section 504 Regs., Section 42.505

4) Section-by-Section Analysis of the DOJ of Title Il Regs.
5) Commentary on scope of Section 504 and Title 11

6) Opinion of the Oregon Attorney General

7) Excerpts from testimony of David Slayton to Congress
8) Excerpts from opinion: Pierce v. District of Columbia



Thomas F. Coleman

RULES OF JUDICIAL ADMINISTRATION - Updated With Amendments Effective May 2, 2017 -

Rule 12, Public Access to Judicial Records

12.1 Policy. The purpose of this rule is to provide public access to information in the judiciary
consistent with the mandates of the Texas Constitution that the public interests are best
served by open courts and by an independent judiciary. The rule should be liberally construed
to achieve its purpose.

12.6 Procedures for Obtaining Access to Judicial Records.

(a) Request. A request to inspect or copy a judicial record must be in writing and must include
sufficient information to reasonably identify the record requested. The request must be sent
to the records custodian and not to a court clerk or other agent for the records custodian. A
requestor need not have detailed knowledge of the records custodian's filing system or
procedures in order to obtain the information.

12.6 Procedures for Obtaining Access to Judicial Records.

(a) Request. A request to inspect or copy a judicial record must be in writing and must include
sufficient information to reasonably identify the record requested. The request must be sent
to the records custodian and not to a court clerk or other agent for the records custodian. A
requestor need not have detailed knowledge of the records custodian's filing system or
procedures in order to obtain the information.

(f) Recipient of Request not Custodian of Record. A judicial officer or a presiding officer of a
judicial agency who receives a request for a judicial record not in his or her custody as defined
by this rule must promptly attempt to ascertain who the custodian of the record is. If the
recipient of the request can ascertain who the custodian of the requested record is, the
recipient must promptly refer the request to that person and notify the requestor in writing of
the referral















The scope of title II's coverage of public entities is comparable to the coverage of Federal
Executive agencies under the 1978 amendment to section 504, which extended section 504's
application to all programs and activities "conducted by" Federal Executive agencies, in that
title II applies to anything a public entity does. Title II coverage, however, is not limited to
"Executive" agencies, but includes activities of the legislative and judicial branches of State
and local governments. All governmental activities of public entities are covered, even if
they are carried out by contractors. For example, a State is obligated by title II to ensure that
the services, programs, and activities of a State park inn operated under contract by a private
entity are in compliance with title II's requirements. The private entity operating the inn would
also be subject to the obligations of public accommodations under title III of the Act and the
Department's title III regulations at 28 CFR Part 36.

Section 35.107(b) requires public entities with 50 or more employees to establish grievance
procedures for resolving complaints of violations of this part. Similar requirements are found
in the section 504 regulations for federally assisted programs (see, e.g., 45 CFR 84.7(b)). The
rule, like the regulations for federally assisted programs, provides for investigation and
resolution of complaints by a Federal enforcement agency. It is the view of the Department
that public entities subject to this part should be required to establish a mechanism for
resolution of complaints at the local level without requiring the complainant to resort to the
Federal complaint procedures established under subpart F. Complainants would not, however,
be required to exhaust the public entity's grievance procedures before filing a complaint under
subpart F. Delay in filing the complaint at the Federal level caused by pursuit of the remedies
available under the grievance procedure would generally be considered good cause for
extending the time allowed for filing under §35.170(b).






terminate parental rights because such proceedings do not constitute a “service” under the
ADA. The Justice Department has long taken the position in its regulatory guidance, technical
assistance, and enforcement actions that Title Il applies to everything a public entity does—all
of the child welfare services it provides, including recommendations and petitions related to
child welfare matters and proceedings to terminate parental rights. The legal conclusion that
termination proceedings are not covered by the ADA similarly cannot be squared with the U.S.
Supreme Court’s unanimous pronouncement in Yeskey, 524 U.S. at 209-12 (finding, beyond
question, that a non-voluntary motivational boot camp in state prison was covered for
participation by inmates with disabilities).
















PIERCE v. DISTRICT OF COLUMBIA Doc. 90

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM PIERCE, ;

PLAINTIFF, g

v. ; Civ. No. 13-cv-0134 (KB))
DISTRICT OF COLUMBIA, ;

DEFENDANT. ;

MEMORANDUM OPINION
(Public Version of ECF No. 82)

Incarceration inherently involves the relinquishment of many privileges;
however, prisoners still retain certain civil rights, including protections against
disability discrimination. See United States v. Georgia, 546 U.S. 151 (2006); Pa. Dep't
of Corr. v. Yeskey, 524 U.S. 206 (1998). Plaintiff William Pierce—who is profoundly
deaf and communicates with American Sign Language—claims that prison officials in
the District of Columbia violated his right to be free from unlawful disability
discrimination in 2012, when Pierce was incarcerated in the District's Correctional
Treatment Facility following his guilty plea to a simple assault that arose out of a

domestic dispute with his then-partner. The District’s prison staff was indisputably

_aware that Pierce was deaf; however, during the entire 51-day period in which Pierce
was held in custody, no staff person ever assessed Pierce’s need for accommodation or
otherwise undertook to determine the type of assistance that he would need to
communicate effectively with others during his incarceration. Instead, according to

Pierce, the District’s employees and contractors merely assumed that lip-reading and
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action. This imagined state of affairs is unquestionably inconsistent with the text and
purpose of the Rehabilitation Act and the ADA, which means that the District must now

face a stark reality: no matter how fervently it holds the belief that a public entity’s

duty to provide accommodations arises only by request, there is neither legal nor logical

support for that proposition.

To be sure, there are times in which courts have held that a disabled person must
request accommodation. See, e.g., Flemmings v. Howard Univ., 198 F.3d 857, 858,
861-62 (D.C. Cir. 1999) (holding that an employer did not violate an employee’s rights
under Title I of the ADA by failing to accommodate employee’s vertigo-related
disabilities because employee failed to request an accommodation). But it is equally
clear that the legal significance of the request requirement is merely to put the entity on
notice that the person is disabled; it does not serve as a means of shifting the burden of
initiating the accommodations process to the disabled individual. See Paulone v. City
of Frederick, 787 F. Supp. 2d 360, 403-04 (D. Md. 2011) (explaining that the “‘request
requirement’ . . . is a function of the fact that ‘a person’s disability and concomitant
need for accommodation are not always known . . . until the [person] requests an
accommodation’”) (quoting Kiman v. N.H. Dep’t of Corr., 451 F.3d 274, 283 (1st Cir.
2006) (internal quotation marks omitted)). In other words, the request performs a
signaling function—i.e., it alerts the public entity to the disabled person’s need for an

accommodation—and where, as here, the inmate’s disability is obvious and indisputably

known to the provider of services, no request is necessary. See Robertson v. Las

Animas Cnty. Sheriff's Dep’t, 500 F.3d 1185, 1197-98 (10th Cir. 2007) (“[A] public

entity is on notice that an individual needs an accommodation when it knows that an

C—
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individual requires one, either because that need is obvious or because the individual
feec b o™

requests an accommodation.”); Duvall v. Cnty. of Kitsap, 260 F.3d 1124, 1139 (9th Cir.

2001) (*When the plaintiff has alerted the public entity to his need for accommodation

(or where the need for accommodation is obvious, or required by statute or regulation),

the public entity is on notice that an accommodation is required. . . .”).

The second overarching reason that the District’s legal position is untenable is
that, by reading the antidiscrimination statutes as mandating that public entities provide
needed accommodations but not as requiring those entities to take any affirmative steps
to ascertain what accommodations might be needed, the District suggests that Section
504 and Title II permit reliance on guesswork and happenstance with respect to the
provision of accommodations, when the law clearly requires otherwise. It is well-
established (albeit in the employment context) that it violates the ADA if an employer
with a duty to provide reasonable accommodations responds to the known disabled
condition of an employee by giving that employee whatever aids the employer alone
thinks might do the trick, without any actual assessment of the employee’s individual
condition or needs in consultation with the employee. See, e.g., Taylor v. Phoenixville
Sch. Dist., 184 F.3d 296, 315 (3d Cir. 1999) (reversing grant of summary judgment to
employer because notwithstanding fact that employee’s son “requested accommodations
[for plaintiff], informed [the employer] about [employee’s] condition, and provided [the
employer] with the means to obtain more information if needed[,]” employer “offered
no accommodations or assistance in finding them, made [employee’s] job more
difficult, and simply sat back and continued to document her failures”). To the

contrary, “[o]nce an employer is aware of its responsibility to provide a reasonable
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accommodation . . . it must ‘identify the precise limitations resulting from the disability
and potential reasonable accommodations,” which is best done through an ‘informal,
interactive process’ that involves both the employer and the employee with a

e

disability.” McNair v. District of Columbia, 11 F. Supp. 3d 10, 16 (D.D.C. 2014)

(quoting 29 C.F.R. § 1630.2(0) (3)).

This apparently comes as no news to the District—the DOC’s own regulations
mandate something of an interactive process with respect to accommodations insofar as
they specifically direct prison officials to give preference to the requests of disabled
inmates regarding the auxiliary aids to be provided. (See D.C. Dep’t of Corr., Program
Statement 3800.3, Ex. 9 to Rocap Decl., ECF No. 48-5, at 92, § 12(a)(2); see also id.

§ 12(b)(2) (stating that the “DOC shall honor the [inmate’s] expressed choice”
regarding accommodations unless, inter alia, “it can show that another equally effective
means of communication is available”).) Nevertheless, the District here resists the
conclusion that the law required CTF’s employees and contractors to take affirmative
steps up front to evaluate Pierce’s needs in order to identify which accommodations
would be appropriate for him. Instead, by insisting that the accommodations process
that was employed in the instant case is consistent with Section 504 and Title II, the
District suggests that the law permits corrections staff to treat the reasonable
accommodations mandate much like a game of chance--i.e., on the one hand, prison
staff can play it safe by undertaking an ex ante assessment of the actual needs of a
disabled inmate in their custody, or on the other, they can opt to forgo that expense, and
if accommodations are requested, provide a hodgepodge of whatever aids are in the

prison’s possession, thereby betting either that the inmate will remain silent or that he
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violation of Section 504 and Title II was manifest from the start, when prison
employees took no steps whatsoever to ascertain what accommodations this new inmate
with a known hearing disability would require so that communications with him would
be “as effective as communications with others,” for the purpose of ensuring that he had
“an equal opportunity to participate in, and enjoy the benefits of” the prison’s services,
programs, and activities. 28 C.F.R. §§ 35.160(a) (1), (b)(1)-(2).

Because this Court finds that the District’s deliberate indifference to Pierce’s
accommodation needs violated Section 504 and Title II as a matter of law, Pierce’s
motion for summary judgment on Claims I and II of the complaint will be GRANTED.
Moreover, the Court finds that the District’s motion for summary judgment must be
DENIED in its entirety, because not only does this Court conclude that the District
unlawfully failed to provide Pierce with meaningful access to prison services, it also
holds that, on the instant record, a reasonable jury could find that CTF employees
retaliated against Pierce as well. Thus, in accordance with the accompanying order, all
that remains of Pierce’s complaint for trial is the determination of the amount of
compensatory damages to be awarded to Pierce with respect to Claims I and II, and the

issue of liability (and, if necessary, damages) for Claim III.

DATE: September 11, 2015 KAanjs Brown ya«a@ow

KETANJI BROWN JACKSON
United States District Judge
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