This memorandum takes as its starting point the proposition put forward
eleven years ago in the Report of the Committee on Homosexual Offenses and Prosti-
tution in answer to the query, "What acts ought to be punished by the State?' That
committee, under the chairmanship of Sir John Wolfenden, concluded that "the funec-
tion of the criminal law" in matters of sexual conduct "is to preserve public
order and decency, to protect the citizen from what is offensive or injurious,
and to provide sufficient safeguards against exploitation and corruption of others,
particularly those who are specially vulnerable because they are young, weak in
body or mind, inexperienced, or in a state of special physical, official or economic
dependence.”l The removal by the American Law Institute of all criminal sanctions
against sodomy when performed by consenting adults in private -- as reflected in

its now completed Model Penal Code -- appears to have been a recognition of this

principle. In so doing, however, the Institute retained in its Penal Code -- in

the form of section 251.3 -- criminal penaliies against loitering for the purpose

of soliciting for deviate sexual purposes. This memorandum is intended to demon-
strate that the continuing presence of section 251.3 in the Model Penal Code is not
only contrary to the rationale which prompted the removal of the criminal penalties
against adult consensual homosexuality in private, but that statutes of this kind,
presently in effect in every American jurisdiction except Illincis, are unjust,

and serve no demonstrable social purpose. This memorandum also intends to show
that the homosexual solicitation laws conduce to serious corruption on the part of
the police, and that they encourage crimes of violence by criminal and other ele-
ments of the population. It should be noted here that the discussion that follows
in no way questions the recessity for legal repression of a1l manifestations of
sexnal behavior -- homosexual or heterosexual -- which constitute an outrage to

public decency.




During the six years which have passed since the fingl draft of the Model
Penal Code was adopted by the American lLaw Institute, state solicitation statutes on
the order of section 251.3 have come under increasingly close exasmination and scru-
tiny. At the University of California at Los Angeles, a definitive study of the
California solicitation statute ~- section 617 of the California Penal Code -- was
completed in 1966, This was a joint project of several authorities, the results of
which, almost 200 pages in length, appeared in the U.C.L.A. Law Review as "The Con-
senting Adult Homosexial and the Law: An Empirical Study of Enforcement and Admin-
istration in Los Angeles County." The wide scope, as well as the depth, of this
study are not reflected in its rather parochial title, which would lesd one to sup-
pose that it dealt only with California in general and Los Angeles County in particu-
lar. In fact, the project considered every aspect of the laws against homosexual
solicitation, beginning with the philosophical rationale for and against morals
legislation appearing in the writings of certain eighteenth and nineteenth-century
political philosophers, and going on from there to a penetrating analysis of present—
day administration and enforcement of these laws in California. Throughout the
study, however, its authors are mindful of the preblem of sexual deviation in our
contemporary soclety as a whole. This amplitude, plus its perceptive analysis,

have caused its judgments to be recognized as valid nationally. In a very real

sense, the project constitutes the "Wolfenden Report" of the solicitation statutes.?

0f particular relevance here is the following statement by the authors
of this study in a section entitled "Conclusicns and Recommendations."

"legislative prohibition of specific forms of sexual behavior is
designed to protect three objective sociebal interests: 1) the right
of the individual to be free from sexual coercion; 2) the right of the
child to be protected from sexual exploitation; and 3) the right of
society generally to be insulated from offensive public displays of
Sexual behavior. A fourth interest, perhaps the driving force behind
morals legislation, is the suppression of sexual behavior, which by
deviating from the societal norm, is deemed to be destructive per se of
the moral fibre of society.

"Adult consensual homosexuality does not infringe all of these
interests. Whether consummated publicly or privately, it involves
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neither sexual coercion of adults nor sexual exploitation of children..
..This project, taking the position that the deviant nature of sexual
conduct, alone, does not warrant the imposition of criminal sanctions,
concludes that only public displays of consensual homosexuality should be
the legitimate concern of the criminal law. Iven then, prohibition of pub-
lic homosexuality is justified, not because it involves deviant sexual
behavior, but because it involves an element of public outrage."3

It is by the standards here set forth that this memorandum wishes to assess section
251.3 of the ilodel Penal Code.

First, a few words about the homosexual solicitation statutes, of which
section 251.3 stands as a model. The cfience at which they are aimed was unknown
to the common law, but came’into the public law of the IEnglish-speaking world as a

belated consequence of the "moralising" influences of the Ivangelical revival on

both sides of the Atlantic.t pp Inpland this was first instanced by Henry

Labouchere's successful amendment to the Criminal law Amendment Act of 1883, which
created the offence of "gross indecency" between males.5 More in point was the
amendnent, in 1898, of the Vagrancy Act of 182l, which, for the first time brought
within the purview of the criminal law any "male person who in any public place
persistently solicits or importunes for immoral purpoaes.“6 In the United States,
the homosexual solicitation statutes were enacted, in the main, by the post-Civil-
War generations, whose apprehensions had becn stirred by the sexual alarums sounded
by Anthony Comstock.

As already indicated, statutes on the order of 251.3 exist at present in
‘every American state plus the District of Columbia, except in Illinois. Whilst to
the lawmakers these enactments generally appear as merely ons of the numerous petty
misdemeanors vhich garnish the statute book, the penalfies for which are invariably
minor, the fact that statistically they account for well over 90% of all convic-
tions for homosexual offences is ordinarily overlooked. This means that, even if
the example of the liodel Penal Code in eliminating the laws against adult consen-
sual homosexuality in private uere to be followed by every American state, the net

effect would be to reduce the number of homosexual convictions in the country by
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less than 10%. ihen, in our society, the legal and social consequences of a so-
called "morals" conviction is talken into consideration, the scarifying efiects upon
those who have run afoul of laws on the order of 251.3 -- no matter how minor the
penalties imposed -- should be obvious.

Nowhere is the disparity betireen theory and actuality more apparent than
in the homosexual solicitation statutes. The ostensible rationale for all such
laws is the protection of society from public outrage. No one would question this
as a legitimate social purpose. The question which must be asked, howyever, is
whether the acts against which these statutes operate do, in fact, offend public
decency. A reading of the solicitation statutes, as well as section 251.3, imned-
iately reveals that the acts which they strike down are not, in reality, public
acts at all, but private ones. It is indeed true that, in order to be punishable,
the proscribed conduct must occur "in public!" or "in a public place", but this fact,
by itself, does not necessarily convert a private act into a public cne, It is il-
logical to make locus the sole determinant of an act's private or public character.
A private conversation between two persons, for instance, is no less private simply
because it talkes place in the nmidst of a public meeting. The example is particularly
apt, inasmuch as statutes of the type of 251.3 include within their ambit private

conversations as well as private acts. The vast majority of convictions rests on

what the defendant said, not on what he did. The soliciting words need be communi-

cated only to the arresting officer -- always in plainclothes -- in a place loosely
denominated as "public", in order to constitute grounds for criminal prosecution.
Hence the only possible "public outrage" is to the tender sensibilities of the
policeman whose professional duties are daily -~ or rather nightly -- dedicated to

uncovering as many such solicitations as possible. The U.C.L.A. Report stated:

"Since the [bolicé} decoy operates to apprehend solicitors, it
is difficult to:argue that he is a victim or that he is ocutraged by
the proscribed conduct, particularly when he engages in responsive
conversation or gestures with the suspect."7

Prosecutions under the solicitation statutes in all American jurisdictions
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are invariably police-initiated affairs.. This is because complaints from private
persons to the police regarding homosexual solicitations "are rare”,a and prosecu-
tions resulting therefrom are virtually unknown. After the Hew York Gity police
were forbidden in 1966, by executive order of the Mayor, to make any more arrests
under the New York State solicitation statute? without a signed complaint from a
private citizen, weekly arrests for this offence in lew York City plummeted " from
over 100 . . . to almost none."0 Tt was with knowledge of facts such as these that
the authors of the U.C.L.A. Report "inferred that homosexuals are discreet as to
whom they solicit or that Ebrivaté] citizens are not outraged by this type of be-
havior." They also stated that "interviews with enforcement agencies indicate that
most homosexuals who are 'cruising' for partners do not brazenly solicit the first

available male; rather, they will employ glances, gestures, dress and ambiguous con-

versation to elicit a promising response from the potential partner before an unequivi-

cal golicitation for a lewd art (sic) is tendered, "1 Since this testimony was

elicited by the authors of the California Report from vice-squad officers, it can
be regarded as unimpeachable evidence from specizlists in the field.

Further evidence of the private and inoffensive character of the conduct
involved is provided by the tactics of the police who are employed in its discovery.
"This particular offence necessarily calls for the employment of plain-clothes pelice
if it is to be successfully detected," wrote the members of the Wolfenden Committee
in their discussion of importuning.12 If this be so, these are certainly not the
methods customarily employed in the apprehension of persons whose conduct constitutes
an open affront to public decency. In truth, it is only through the persistent and

‘diligent use of police decoys and plainclothesmen that arrests under the homosexual
solicitation laws are at all possible. By its very nature, the offence is a clan-
destine one, and is almost invariably witnessed by onity one person -- the arresting
officer -- upon whose honesty and integrity extraordinary reliance must perforce be

placed. The U.C.L.A. Report states:




Wiost convictions for disorderly conduct are based exclusively on
the arresting officer's allegation that the defendant has made an oral
solicitation for a lewd act. Prosecutions based on the police decoy's
testimony are not often dismissed for lack of sufficient evidence . . ."
"Yet it is questionable whether convictions should be based exciuz
sively on the oral testimony of the arresting officer. MNo crime is easier
to charge or harder to disprove than the sex offence. In addition to lack
of corroboration, the solicitation may be equivocal or unindicative of a
firm intent to consummate the solicited act. When prosecutions are limi-
ted to credibility contests between defendants and arresting officers the
likelihood of miscarriages of justice is evident . l3
Small wonder that administration of the homosexual solicitation statutes
is characterized by police entrapment and extortion. What has frequently been said
about the sodomy statutes and professional blackmailers applies with equal force to
the solicitation statutes and police "shakedowns." Admittedly much of the evidence
of police corruption is hearsay, yet it requires no vivid imagination to recognize
that these laws are an open invitation to extortion by the police. TFrom his years

as a consultant with the American Civil Liberties Union in morals cases, the present

writer has become convinced that the practice of "shaking down" victims is an all-

too-frequent aspect of police enforcement of the homosexual solicitation laws. 1L 1t

is not suggested that, because the use of agents provacateurs by the police is some-

times abused, their employment should be entirely prohibited. 1/hat is contended is
merely that -- in a free society -- there is no warrant for thesc kinds of police
methods where no recognizable public interest is at stake. Yet it is well to remem-
ber that thesc objectionable practices are less a result of intentional misbehavior
on the part of the police, than a direct consequence of the solicitation statutes
themselves, which virtually recuire the use of odious enforcement procedures if
they are not to remain a dead letter. For this reason reform can be looked for,
not through any change in the manner of enforcement, but in total repeal of the
laws themselves.t2

The Chicago police provide a particularly illuminating example of police
practice in this field. Since Illinois no longer has any criminal sanctions against

either adult consensual sodomy in private or solicitations for homosexual purposes
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occurring in a public place, it must strilke the reader as odd that this jurisdiction
should be singled out for purposes of illustration.1® One would suppose that police
shalkedowns in Chicago involving these quondam of fences had disappearcd. Professional
blackmailing has, in fact, disappeared in cases which would formerly have constituted
the crime of sodemy, but police shakedowns still take place -~ although far less
frequently than before -- in connection with conduct which would have amounted to so-
licitation under the old solicitation statute. This is not to imply that abolition
of the Illinois solicitation law has not worked a remarkable improvement in reduc-
ing police corruption in this area. The reason for its persistence on a much re-
duced scale is relatcd to the somewhat unusual manner in which homosexuzl law rciorm
was carried out in Tllinois. These measures wcre enacted with little, if any, pub-
licity, since they were introduced in the legislature as part of a ruch larger
measure compriging a revision of the entire Illinois criminal code. Hot until some
time after the new criminal code had been adopted did the genmeral public slovly
awaken to what had been enacted. As a consequence, therc are still persons in Tlli-
nois who are ignorant of these lcgal changes. They are fair game to the Chicago po-
licé, who conduct themselves as if no change whatsoever had been made in the law. If
the police suspect such persons of having solicited for homosexusl purposecs, they
threaten them with arrest, the result of which is very often a "pay off" from the
vietim in return for his immediate release, since ke is unaware that he has not com-
mitted an oifence. There no bribc is forthcoming, the police fregquently do make ar-
rests. This can rcadily be done by alleging that the defendant's solicitation was
accompanied by a request for money, a sufficient allegation on which to base a charge
of prostitution.l? In most instances, however, the defendant will be taken into

custody without any formal charges being precferred, only to be quietly rclecased the

following morting.18 Tllegal arrests of this kind, followed by over night incarcera-

tion, are not limited to homoscxual cases. FRather they are a standard method of
police harassment of all minority groups in Chicago, including homosexuals. 'hat
is important for this discussion is the fact that the Chicago police have been able
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+0 continue these lawless tactics against homosexuals by pretending that the Illinois
homosexual solicitation statute is still on the boéks. That they should do this,
however, is not very surprising, since the repeal of the statute has confronted
them, not only with the loss of what was once a lucrative source of illicit per-
quisites, but an easy mcans of quick arrests for any police officer who finds him-
sel? short of his arrest quota at the end of the month. It is logical to assume that
repeal of similar solicitation statutes in other jurisdictions in the country may be
net by similar methodslof accommodation cn the part of the larger metropolitan police
forces.

No study of the solicitation laws can be complete without some refercnce
to the robberies which they encourage on the part of the criminal population. Hob-
bery and its kindred offence, blackmail, have always been the two crimes, par excel-
lence, associated with homosexuality. The homosexual is one of the most tempting preys
to these whe specialize in these crimes, since they know that the vast majority of
these offences 1ill nover be reported to the police if committed against homosexuals.
This is becausc the homosexual victim fears that, if he were to go to the authori-
ties, he would find himself faced with a homoscxual charge. Of the two crimes, rob-

bery and blackmail, the former is the morc serious, being a felony at common law,

while blackmail is only a common-law misdemeanor. This is not the place to attempt

a distinction between the two, except to note that robbery involves the taking of
proporty against the will of the lawful possessor under threat of force or violence,
or as a consequence of actual violence, wiile in blackmail the possessor's consent

to the taking is obtained, albeit by means of a threat. Thus the takinz of another's
property under a threat to accuse him of a crine, while insufficient to support a
prosecution for robbery, is emough to sustain a charge of blackmail. An exception
has always been made wherc property has been obtained from a person by a threat to
acouse hin of the crime of sodomy. In this case the law demonstrates the enormity
with which it has traditionally rogarded sodomitical practices by denominating the

crine as robbery rather than as blackmail. Howcver, for purposes of clarity and
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conglstency in the discussicn wiich follous, suph cases will be considered for what
they really are, i.e., blackmail, rather than robbery.

Since almost all cascs of blackmail of homosexuals -- as distinct from po-
lice extortion -- ocecur as a conscquencc of the consummalion of some homosexual act
indoors in private, this crime is of little or no moment in any consideration of the
laws against homoscxudl solicitation, walch, by definition, occurs out-of-doors. Bur-
thermore, removal from the criminal statute bock of all private acts of adult con-

sensual homosexuality has the virtual cffect of eliminating blackmail from the homo-

sexual scene.t? Robbery, on the other hand, is frequently to be found as an ac-

coutrement of all manifestations of homosexuality, whether occurring in public or in
private, and whether consisting of completed acts or mere solicitations. Here a dis
tinetion has to be made between the form which the robbery of homosexuals takes when
it accompanies private acts of homosexuslity indoors, and the form which it assumes

in outdoor situations invelving homosexual solicitations or claimed solicitations.
"There robbery of a homosexual or alleged homoscxual occurs under circumstances which
are also congcnial to the existence of blackmail —- that is, as a sequel to private
acts’ of homosexuality indocrs -- it generally involves no more than a mere threat of
force, without any actual physical viclence. One reason for this is that robbery
with violence is less likely to be employed inside private dwellings or apartments
because of the risk of ale:ting neighbors.zo By contrast, an extraordinarily high
percentage of the robberies which oceur as a conscquence of homoscxual proposition-
ing, real or imagined, out-of-doors employs actual violence, which means that they

are popularly known as "maggings." Thus the robbery of homosexuals as a result of
private homosexual acts indoors partakes more of the character of blackmail in that

it involves only a threat of force rather than actual force. On the other hand, rob-
beries of homosexuals or alleged homosexuals in outdoor situations, where a homosexual
solicitation or an actual homosexual act is claimed, are almost invariably accompanied

by violence.




"Mugepings" of homoscxuals arc usually committed outside by young roughs,
often working in gangs, and are direccted against anyone suspected of being homo-
sexual without the necessity for any actual manifestation of homoscyuality on the
part of the victin. The mercst suggestion of a homosexmal proposal, or fancied pro-
posal ~- which is invariably induced by the would-be "mugger! himself -- will suffice.

As a conscquence, there are numerous cccasions when the victims of these muggings are

not, in fact, homosexual. As in the case of robberies of homosexuals indoors, the

great majority of muggings of homosexuals out-of-doors go unreported by their vie-
tinms for . fear of prosecution on a charge of homosexual solicitation. Because of the
homoscxual solicitation laws, the mugger of a homosexual knows that he can commit his
crime with virtuszl: impunity. A recent study of one hundred cascs of mugging in Hew
York City, the results of which appeared in the ew York TIMES, indicated that "at
least 20 per cent of the attacks studied were against chronic drunks or men seeking
the company of prostitutes or homosexuals, vietims who by their habits are unusually
vulnerable to being mugged.”21 Since this investigation was confined to court cases,
it was, by definition, limited to what had come to the attention of the authoritlies.
Thus it invelved only the visible portion of the iccberg which constitutes heomosexual
mugzings, for it is no exaggeration to state that, for every mugging of a homosexual
which is brought to the attention of the police, four go unreported and undetected.22
The evidence today is very strong that repeal of the homosexual solicita-
tion statutes would greatly reduce this form of crime, even though much of it comes
from a single jurisdiction, Illineis, wnich has now had more than six years' ex-
perience without any penal sanctions against homosexual solicitation as well as with-
out laws against adult consensual sodomy when performed in privgte.zB This writer
has had several interviews with muggers recently released from Illincis prisons,
who were in their late twenties and early thirties -- that is, old enough to have
remenbered "the good old days",rbefore repeal of the Illincis laws against homosex-—

uality.2h Their testimony was unanimous that, prior to the change in the law, they
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had found homosexuals "easy pickings" for their mugging activities. They rued the
fact that it was no longer possible for "a young fellow to makc an extra buck from
the "queers" - because of the legal changes. Since the modus operandi of thesc crimps
had never includcd visits to homosexuals in their hemes, but only to homosexual meet-
ing places out-of-doors, the legal transformation which had put such a damper on
their operations was the abolition of the Illinois solicitation statute, not repeal
of the sodomy law. Muggings of homosexuals in Illineois as a consequence of an al-
leged solicitation ecan no longer be committed with impunity, since the victim is
likely to inform the police.

There is another aspect to homosexual muggings which should be notcd, one
which is peculiar to cases involving homosexuality. This is the fact that, in many
of these "robberies", the cconomic motive is wery small or entircly absent. While
in the ordinary mugging the violcnce is mercly the means for accomplishing the fe-
lonious taking of the victim's propcrty, in many of the muggings of homosexuals, the
violence is ibsclf thc raison d'ctre, and zny robbery which takes place is only an
incidental or adventvibious scquel to the viclence. Assaults and other forms of vio-
lence against homosesmals and suspected homescxuals sre nothing new in our society.
In recent years, however, with the great spread of public sophistication in the ways
and doings of homosexuals, this violence has beecome a socially accepted pattern of
conduct within many social groups, whosc counterparits, a generation ago, had never
cven heard the term "homosexual". Today, for many high school students and their
Wdrop-out" friends, "rolling the 'queers! for kicks" is an cstablished form of Satur-

day night entcrtainment. HNo social stigma whatsoever attaches to this activity; on

the contrary, it is looked upon as an important mcans of demonstrating onc's hetcro-

semal virility to onc's associates within the same peer group. A gang of youths
will descend upon the local arca wherc homoscxuals or suspected homoscxuals are
believed to gather. One of the group will separate from the others in order to act

as a lurc. Thc others will lic in wait in their car. After ostentatiously parading
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past a likely victim, the lure will feign scxual intercst, and finally acccpt the
victim's offer of an automobilc ride. The other members of the gang will follow the
pair at a discroct distance in their car. When the first car reachcs its destination
the sccond car will come up quickly from the rear. The youths will jump out, and
then inflict a vicious beating upon the alleged homoscxual. Seometimes he will be
robbed, but not always. Uhen robbeory doecs oecur, it is always subsidiary te the
violencec.

The reason why such miggings go unrcportcd to the police has already becn
discussed. Here it is pertinent to note that, in addition bo permitting such crimes
to be committod with virtual impunity, the solicitation statutes stand as an impor-
tant social pillar giving dircet suppert to this form of sadism. Like religion, law
is onc of the most important educative forces within the sosial structure, and it
must assume a large share of the responsibility for public attitudes which result in
the treatment of the homoscxual as a pariah of the most loathsome kind. The analogy
with the rcligious heretic of old is particularly relcvant. Any crime committed
against a herctic, cven murder or rclatcd forms of violence, was deemed a meritor-

ious act, and the Church absolved the perpetrator of all sin. During most of Western

history, the homoscxual has been treated as a scxual hcrctic.25 Cur contcmporary

socicty rctains rmch of this fecling, which is butiressed by existing laws, and is
demonstrated by the fact taat those who commit crimes against homoscxuals freguently
view themsclves as public bencfactors. The following case, not at all atypical, is
worthy of notc:

"On spring evening in April, 1961, a young men stood waiting
for a trolley ncor his home in San Francisco. His name was Wil-
1iam P. Hall. Hc wes a teacher by profession. . . as he stood
zlonc waiting for the strectear that was to take him to a dinner
cngagement with a friend, he was . . . surpriscd to scc a car
carrying four young mcn come to a2 precipitous halt beside him.
Three of the young stalwarts deseended from the car and approached
him dircctly. . . nothing about thec tcacher is rcported to have
been particularly distinctive, lct alone cecentriec . . . onc of
the approaching gang called out bluntly to him, 'fre you a qucer'?

", . . the teacher's reply was more educative than anger-
provoking.
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Wihat if I asked you that question?!

UThose were among the very last words spoken by Alliam Hall.
The three young hoodlums stormed the defenseless man and proceeded
to beat him into a state of unconsciousness. Apparently their fists
could not inflict sufficient injury upon the victim to gratify their
Justful hatred, for the police later reported that investigation re-
vealed that Hall had been struck in the head by some weapon resembling
a blackjack. Their debt to the community having been paid through the
attack on this man who they assumed to be a 'queer', the boys removed
from Hall's unconscious body a wallet contazining $2.85 and left their
yictim lying senseless.

", . . After having attacked . . . the teacher, they continued
their prowl of the city in search of other 'queers'; but finding no
more people to assault and murder that night, they went home . . .

"In reporting the details of this atrocity, the News Call Bulle-
tin thought it proper and meaningful to add that, 'The officers made
clear Hall certainly was not in that unfortunate category'! -- that of
a'sex deviate'."2
The observations of the prominent psychoanalyst, from whose definitive

study of homoscxmality the above account was takcn, deserve serious consideration.

"The need felt on the part of thc police and press to clarify
that William Hall was not a '"sex deviate'! is one of those subtle

things peoplc are pronc to overlock without sufficient appraisal

of its implicit meaning. This statcment would appear to imply that
the marder of Hall was 211 the more tragic and, perhaps, all the
more crimingl because the victim was not a 'homosexual'. Had Hall
in fact been homoscxual, would it be corrcct to interpret the ac-
tion of thesc youths as in any way less criminal?

"A great many pecople . . . might answer this question in the
affirmative. The young murderers ccrtainly believed that their
action was innocucus, if not virtuous . . . Inspector Robert
McLellan commented to the press, !'They said they considercd Hall's
death justifiable homicide.' Hec added, "They secm to regard the
beating-up of whomever they consider sex doviatos as a civic
N e e o e s T e e

". . . The nusber of youths led to such criminality under
the guise of decency is far from negligible. These young men ad-
mitted that the beating thoy gave Hall was not the first they had
cver administercd to a pecrson whom they deemed to be in the 'unfor-
tunate catoegory.' Therc had been many other such nights for this
advanced guard of thc puritan terror. When they left thelr fricends
that fateful cvening they felt quite free to announce their inten-
tion of sccking prospective victims without the slightest fecar of
losing face. They sald thoy knew at least fifty other youths within
the brief confincs of their own neighborhood who participated in
similar attacks upon 'qucers'. Hadley Roff of the News Call Bulle-
tin reported that it had been affirmed by the young vigilantes that
they 'kcep watch on cstablishments patronized by homosecxuals, then
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track down the patrons as potential victims for attack.' Thec crusade
of these youthful cnemics of sexual deviation, like all such crusades,
is an inspircd one. Thoy are armed and made brave by the most intoxi-
cating of all muman dclusions: the fecling of sclf-rightcousncss.

"The young, we know, arc highly imprcssionable and become very
casily conditioned by the unverbalizod attitudes that impinge upon
them from the envirenment. It is not without meaning that thesc
youths, likc so many othcrs, have gained the impression that as-
sault and battery and cven murder are justifiable if the object of
onc's hostility is homescxual. . . In a socicty that condones legal
oppression of the scxual nonconformist, and in which almost all mor-
ality has become cquated with scxual morality, it is not surprising
that the young should come to belicve that any . . . form of bru-
tality is . . . justified in the suppression and cxtermination of
LERcrideviale e ol AT v e e e e S R e S

"A youth goes ocut toc hunt down a 'gucer' and, having found
onc and attacked him, then robs him of a couple of bucks. How dif-
ferent is this from the activitics of a police forece that, with the
aid of cunning tcchniques, often cnbraps the 'deviate! and then turns
him over to a lawyer who makes a not unhandsome fec 'defending' the
culprit in a case of 'sodomy' or ‘solicitation'? . . .

"Therc is profit for all in 'queer hunting.' BEach takes his
sharec, and ccen.'feels the nobler for having done so."27

In short, "a growing number of jyoung hoodlums in America make a practice
of 'qucer-baiting'!, comfortable in the knowledge that so-called homoscxuals will al-
most ncver call upon the poliece for protccbtion and that they rcally cannot do so

v . -28 Thesc youths takc their cuc from the laws and from the intolcrant spirit

that brings about and pcrpetuates such Laws."2? It should not bc ncecssary to ob-

serve that, in any deccnt socicty, the law should not abet such sadism. Repeal of
the homosexual solicitation statutes would ~- as in the casc of ordinary robberics

of homoscxuals -- vastly reduce this special form of violcnce, and would assurc a

reasonable chance of punishment in thosc few cascs where it pcrsistcd.3o

Vieclecnce by profcssional erininals and by the self-appointed protectors
of public morals, togethcr with corruption on the part of the police, is often
matched Ey capricious or ovcrzealous conforcement of the homoscxual solicitation
statutes, going far beyond anything reasonably contemplated by the legislatures
Which cnacted them. It is wcll known that "thosc responsible for law cnforccment
have the habit of 'cracking down' sporadically while leaving the law uncnforced at
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other times, so that thcre are waves of arrcsts followed by rclative inactivity."31
What the Amcrican Law Institutc has stated with rospeet te prosccutions for the
crime of sodomy, applies with cqual force to arrests under the homoscxual solicita-
tion statutces: "Capricious sclection of a few cascs for prosccution among millions
of infractions is unfair and chicfly bencfits the seekers of private vongcnnco."32
The manner in which thesc statutes are enforced suggests more often a morbid in-
terest on the part of the police in homoscxual salacity than any genuine concern
for proteccting the public from moral outrage. The psychoanalyst gquoted above
writcs:
"In onc city . . . all of the benches in a particular park where

'homoscxuals!' werc known to meet were wired for sound. The police

spont hours cach day listcning to the conversations of the pcople

sitting on thesc benches. Anytime the conversation became 'sugges-

tive', or if one pcrson propositioned the other, the police moved in

to make an arrest."33

Other types of survcillance and undercover tactics arc cmploycd to meet

varying situations. In many citios the traditional pattern of homoscxual solicita-~
tion has been altercd by the incrcasing use of the autemobilc. The rendezvous is
still the samc -- the typically small, central-city park -- but the soliciting, in-
stead of being done by pedestrians in the park, is done by men who "cruisc! around
the park in their cars in scarch of possiblc sexual partners from amongst others
similarly "cruising" by car. This is solicitation of the most covert and uncbtrus-

ive kind, but thc poliec have riscn to the oceasion. The driver of onc car will

give another driver the ecyc, very often when both cars stop, side by side, for a

traffic light. The¢ sceond car will then follow the first, they will procccd for a

fuw blocks, stop, park, and the driver of onc of the cars will cnter the car of the
othcr. The two will then procccd together in the onc car, cither to some sccluded
spot in the country scveral milcs away, or, if onc of them has an apartment, they
will both go therc. Every so often this pattern is interrupted by an unmarked police
car, driwvon by two officers in mufti, which will follow the two cars after they have

been observed circulating in the vicinity of the park. At the place wherc the one
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driver enters the car of the other -- but before they have had a chance to converse
with each other and learn each other's identity -- they will be stopped by the police.
The usual tactic is for one officer to take one of the drivers, and for the other of-
ficer to take the other, but out of carshot of the first. Rach officer will then
question the man he is holding, but the questions he will put to his prisoner will

be about the identity of the other man being held. This quickly olicits thc fact
that the two men are strangers to each other. iAth this information, plus the fact
that thoy were observed "cruising® in the vieinity of the parlc, the two are arrested
for loitering for the purpose of homosexual sclicitation.

Ignoring the legal question whether one can loiter by ear, and, if so,
whether cruising about a given arca in a car can constitute the offence -- many law-
yers would be amazed at such a contention, since loitering, by definition, involves
conduct which is esscntially stationary rather than mobile in character -- it is very
doubtful that such a strained interprctation of the solicitation statutes was ever
conmbemplated by their framers. The very notion that conduct so overwheclmingly pri-
vate can be the cbjcet of police invostigation and arrest is repugnant to our con-
cepts of a frec society. Unless one accepts the intellectual rationale for all
morality logislation -- namely, that it is the duty of the state, opcrating through
its laws, to imposc certain moral standards upon every member of socicty for his
own alleged good -- one must rejoct the logitimacy of laws which allow policc inber-
Foreneo with activitics so manifestly personal without showing somc overriding pub-
lic inberest. It is well to remember that when the members of the Wolfenden Com-
mittee and of the Amcrican Law Institutc voted to recommend the abolition of the
crime of sodomy whon performud by conscnting adults in private, thoy cxplicitly
denicd the admissibility of attempts on the part of the state to arrogate to itsclf

the role of religion by imposing meral standards upon its citizens. The Wol fenden

Keport speecifically statcd: "Unmless a deliberate attompt is to be made by socicty,
P

acting through the ageney of law, to eguate the sphere of crime with that of sin,
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therc must remain a realm of private morality and immorality which i1s, in bricef and
crude terms, not the law's busincss. "3l

Weighed by this test, the selicitation statutes, one and all, must be found
wanting. There is a measure of supreome inconsistency in rccommending repeal of the
sodomy laws and not of the solieitation statutcs also. Admittedly, as long as
criminal sanctions against sodomy wore dccmed proper, no legitimate casc could be
made for rcpecal of the selicitation statutcs, since they both rost on the same intel-
lectual foundations, viz., the desirability of state proscription of all homoscxual
conduct, whether in privatc or public. But a decision having been made to remove
private acts of adult conscnsual homoscxuality from the criminal statute bock, con-
sistency requires a like rcmovel of the homosexual solicitetion provisions, which

also proscribe acts which arc inherently private. This is a most important point,

since many persons fail to percecive that the rationale behind both statutes is iden-

tical; they still labor under the illusion that the solicitation statutcs protcect

the public from some form of public outrage. Even a cursory recading of scction

251.3 should scrve to dispcl this notion. "A porson is guilty of a petty misdemcanor

if he loiters in or near amy public place for the purpose of solieiting or becing

solicited to cngage in deviate scxual rclations.”35 Since the only overt act re-

cuircd is the loitcring, which is certainly morally noutral, therc i no reguiremcnt
that the dcfendant need have committed any lewd act in order to comec within the pur-
viow of this provision, to say nothing of any requircment that anyonc was affronted
or likely to be affrontcd by his conduct. In truth, except for the loitering, the
defendant nced not have committed any act at all, sinece tho gravamen of the
offence lics entircly in the state of the defendant's mind. This, it is submitted,
is the distinct hallmark of the morality statute, which punishes not offensive con-
duct, but filthy minds.

In short, thc conclusion is incluctible that, despitce the use of such

terms as "in public! and "in a public place!, thc solicitaticn statutes do not pre-
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scribe conduct which offends public dcecency or which creatcs a public scandal; rather

thoy arc intonded to, and do in fact, punish what is scxually deviant. Thus they are

in dircct conbravention of the principles crnunciated by the Wolfcnden Committec and

the authors of the U.C.L.A. Report, as quotcd in the opening pages of this memorandum.
Aside from the inconsistency inherent in rctaining section 251.3 oncec it

is proposcd to climinate the sodomy laws to thc cxtent that they penalize adult

consensual homoscxuality in privatc, there is another ancmaly. So long as sodomy re-

mained a erime, it followed logically that any solicitation to commit this erime

should be legally proscribed. In fact, a failurc te punish such solicitations

could have been viewed as a scrious lacuna in the law. However, once acts of

sodomy arc rcmoved as a crime when performed between consenting adults in private,

the homoscxual solicitation statutes peonalize requests to commit legal acts. 36 Short

of situations involving o common-law conspiracy -- the definition of which is broad
cnough to include agrocments by two or more persons to commit acts which would be
lawful if donc by only onc pcrson -- this writor is unawarc of any precedents in
Anglo-American jurisprudence where a proposal to perform an act which is, by defin-
ition lecgal, is made the objecet of criminal sanctions.3” Unless the proposal violates
somc legitimate socictal intercest, or threatens injury to another, it should be a
logal maxim that mo punishment can attach to an invitation to cngage in legal conduct.
This brings us to the nub of the cnbire matter, which is the fact that the
real safeguard against offences to public decency is provided by the cpen lewdncss
statutes on the order of section 251.1 of the Model Pcnal Code, and not by the so-
licitation statutes pattorncd after section 251.3. Section 251.1 punishes "any
lewd act which!" the actor "knows is likely to be obscrved by others who would be
affronted or alarmed." This is what gives socicty its shicld against acts constituc.
ting a public outrage. Statutes like scetion 251.1 arc to be found in cvery American
jurisdiction, and provide thc public with nccded sceurity against affront or outrage

occasioned by indcecnt or scandalous conduct. Wherever the circumstances of a homo-
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scxual solicitation do in fact involve conduct offensive to public decency, such con=-
duct can be proscribed far morc appropriatcly under an open-lewdness statute than
under a solicitation statute. This would have the merit of punishing the conduct be-
causc it outraged public morcs, and not beccause it was deviant in character. In
short, on thosc infrequcent occasions when cnforcement of the homoscxual solicitation
statutes comprchends acts which actually offend public decency, thesc statutes arc
superfluous, since the offensive conduct would be better punished under an open-
lowdness type statute. To the oxtent that the homeosexual solicitation statutes
punish conduct which is privatce, or which docs not outrage public mores -- which is
the situation in the vast majority of cascs -- thesc laws offend the principles af-
firmed by both the Welfenden Committec and the authors of the U.C.L.A. Report, as
well as the raticnale bchind the Americon Law Institute's own recommendaticn that
the laws against privatc conscnsual acts of sodomy between adults be rcepealed.

The years which have clapscd since 1962, when the American Law Institute
adopted the final draft of ils Model Penal Ceode, have provided incrcasing cvidence
to fortify the view that scction 251.3 should be removed from the code. Whereas,
in 1962, statomonts as to what might be the rosults of repeal of the homoscxual so=
licitation statutes were esscntislly conjectural, this is no longer the case. The
repeal of the I1linois solicitation statute in 1961 -- effective at the beginning
of 1962 -- has already bcen instanced. The cvidence from Illincis has since beeh
buttressed by that from New York City, the cxccutive order of whosc mayor in April

1966, and the rcsults which this produced, have also been noted.38  Less well known

is the adninistrative action taken within the police department in Washington, D.C.3?

No formal order has cver been publicly issucd in Washington, but a change in tﬁe
manncr of police cnforcement of the District of Columbia solicitation statute was
initiatcd a fow years ago in responsc to strong demands by the local chapter of the
American Civil Liberties Union and allied groups for an end to the scandalous police

cntrapment which had hitherto characterized the administration of this law in the
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stion's capital. This follewed on the heels of scveral important judicial decisions
in the District of Columbia which scvercly restricted the statute's ambit, onc sig-
nificant result of vhich was to put an ¢nd to the efforts by thc metropolitan police
to apply the law to private dwellings through the opcration of a sophisticated sys-
tem of wvicc-squad cspionagc.ug As a conscquence, police practices in Washington
were entircly overhauled, end the situation which has resulted is, do facto, similar

Ll

to, oven though not quite as far-reaching as that which provails in New York City.

In thcse threc jurisdictions, Illincis, WNow York City, and the District of

Columbia, cmbracing the two largest cities in the country -- therc is no cvidence
whatsoever that indiscriminatc homoscxual solicitation has increascd. lorc impor-
tant, there has becn no suggestion of an incrcase in acts which offend public de-
Ccnqy.u2 When such acts do occur, the existence of statutes on the order of section
251.1 of the Model Pcnal Code insurcs that thoy will be swiftly represscd and pro-
sccuted.

In conclusion, what the ovidencce docs demonstrate is that the homoscxual
golicitation statutes constitute an unrcesonablec intrusion into the private lives
of citizcns, that thcy do not protcet any public intcrcst, that they lend themsclves
to capricious as wcll as corrupt cnforcement by the police, and that they encourage
crimes of sadistic violcnce against innocent victims. In short, they conduce to
practices which are intolcrable in a froc and humanc socicty. TPurthermore, their
perdurance is inconsonant with the American Law Institute's declarcd policy of pro-
posing the repeal of 2ll criminal sanctions against homoscxual acts whon performed
by conscnting adults in private. Accordingly, this memorandum respectfully urges

that their archctype, scction 251.3, bc cxpunged from the Model Penal Code.




NOTES

1 Comrrittec on Homoscxual Offcnees and Prostitution, Report, cormmand paper 247
(Home Offico, London, 1957), pp. 9-10. Hercafter cited as Holfenden Report.

2Tts footnotes alonc contain the most comprchensive bibliography on the legal
aspccts of homosmxuaglity that has ever appearcd.

3 #The Consenting Adult Homoscxual and the Law: An Empirical Study of Enforce-
ment and Administration in Los Angelcs County", 13 U.C.L.A. Law Reviow 793 (March,
1966).. Italics this writcr's. Hercafter cited as U.C.L.A. Roport.

L Prior to the solicitation statutes, the vagrancy statutes had traditionally
been used to suppress all forms of public indecency.

518 & L9 Vict., cap. 69, soc. i,

6 61 & 62 Viet., cap. 39, scc. 1(1)(b). This languagc does not spceifically
refor to homoscxual conduct, and was actually drafted with pimps and procurcrs in
mind. However, it soon became the rccognized legal weapon in England against all
forms of homoscxual solicitation.

7 p. 698.
S n.cL0 Report, p. 698, note 83.
9 New York Criminsl Code, scetion 240.35(3).

10 pick Leitsch, "A New Frontior for Freedom", Social Action, (New York, 1967),
Vol. XXXIV, No. b (Dce, 1967), p- 25. Section 240.35(3) of the New York State Crimi-
nal Code is almost identical with scction 251.3 of the Model Penal Code, from which
it i derived. HMr. Leitsch has since informed this writcr that there have actually
been no arrcsts whatsoever by the New York City policec in the two years sincc the
inception of the now policy, so that the statcment above should have rcad "nonc!,
rathcr than™almost nonc'.

1l y.c.L.A. Report, pp. 698-699 and notc BL.

12 ol fenden Report, p. L3.

13 pp. 694-695.

& IShakedowns" occur under cither of two scts of circumstances: 1) Where the
arresting officer has clear cvidence of the violation of the solicitation law, hc may
attempt to extort moncy from his prisoncr in roturn for overlooking the offcnce and
permitting him to go free. Howcver, therc is a limit to how frequently a corrupt
officor can do this, since, if he carries the practice too far, it will be reflected
by a significant rcduction in his arrcst total, which may cxposc him to criticism
from, and cven investigation by his superiors. Consequently, a shakcdown is much
more likcly to take place 2) wherc the arresting sfficer has insufficicnt cvidence
to make an arrcest or to bring charges, and knows that the evidence is insufficient.
Undcr thesc circumstances, the officer's arrcst rccord will romain unaffccted, since
no arrest was cver contemplated in the first place.

The shakedown itsclf can take a varicty of forms, all of them calculated to im-
press the victim with the officer's kindness and leniency. The transaction is nob
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infrequently hondled with such consurmate skill that the vietim hinsclf does not re-
alizc that what hc is being asked to pay is a bribe. Onc comnon technique is to ap-
prize the victin of the fact that, after hc has becn taken to the police station and
booked on the charges, he will have to raisc bail if he does not wish to stay in jail
until trisl. He is then told what the cost of the bail bond is likcly to bo, and in-
formed that, if he is willing to pay the cost of the bond herc and now to the arrest-
ing officer, the latter can arrange to have the judge handle the casc without the necd
to bring the prisoner to the police station, and without his subscquent appearance in
court. HNecdless to say, to a large mumber of persons, unversed in the law, and over-
whelmed with fear, such a proposal sounds downright magnanimous, and somc of them

arc sufficiently naive to belicve that the moncy which thoy pay under these cireum-
stances constitutes an official cut-of-court scttlement.

15 Profcssional blackmail is not normally asscciated with homoscxual soliciting
out-of-doors; rather, it is almost always connccted with private acts of homosexual-
ity indoors. However, there is onc form of blackmail which does cccasionally occur
in conncection with outdoor homoscxual solicitations as well as in the usual indoor
sodomy situation. This is blackmail involving tho impersonation of detectives by
private blackmailers, and the extortion of moncy under the threat of arrcst for homo-
scxual solicitation. It is the only form of private blackmail associated with homo=
swaual solicitation cut-of-doors, and the fact that it takes the form of a fic-
titious police shakecdown is further cvidence that profossional blackmail of the
usual kind is hardly cover a product of cutdoor solicitations.

16 Lside from the fact that the writer has greatcr first-hand knowledge of the
situation in Chicago, the statc of Illineis is the one jurisdiction wherc a compari-
son is possible between the position aftcr ropeal of the laws and that prevailing
beforc.

17 1n Illinois, the crimc of prostitution encompasscs anyone who "offers or agrees
to perform . . . for money . . . any act of deviate scxual conduct.! (Illincis
Statutos, chap. 38, sce. 11-1hi(a)(2). Arrests -- although not convictions -- for
mail prostitution in Chicago have riscn significantly since repeal of the Illinois
solicitation law.

18 The practice of arrcsting without formal charges, and then rcleasing the fol-
_ lowing morning, is an old tactic of the Chicago policc, which has prevailed for
decades. It is cmploycd against anyone who may have incurrcd the displeasurc of
the police, and is not restricted to cases of alleged homosexual solicitation. The
device has traditionally becn used to harry lesscr breeds beyond the law whom the
police hold in contempt -- aleccholics, Hogroes, homoscxials, prostitutes, vagrants,
and thosc who arc mercly poor. Sinec the cvents lcading to these arrcsts almost
invariably occur at night, when there arc few, if any, witncsscs, and since the vic-
tims arc rcleased the next morning, it is casicr for thc police to cscape responsi-
bility for their illegal action than if the arrests tock placc in daytime. If any
charges arc made in connection with these arrcsts, they are made only pro forma,
solcly for the record, with full knowledge that there is no casc against the defond-
ant, and that he will ncver be brought to court. A cooperative magistrate from
amongst thosc members of the inferior judiciary who connive at this illegality will
dismiss the charges by the time the defandant has been relcased the following morn—
ing. A high officcr of the Chicago police department confided to this writer a few
years ago that it wes the unwritten policy of the department for the police to arrest
anyone they wished, regardless of whether the person had cormitted any offensc, and
without regard for the legality of the arrest. "If nced be", hc stated, "we will
charge him with moon-gazing." This uncxpected cander was the result of the infor-
mant's forthecoming rctirement from the police department the following month.
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19 Bigckmail is still possible in the case of homoscxual acts involving children,
or force, but the perpetrators of such offences should cxpeet to run the same risk
of blackmail as the violators of other laws whosc identity is lknown.

As for the point that acult homescxuals cngoging in private conscnsual acts
which arc no longer lcgally proscribed arc still open to blackmsil by the threat of
disclosure to their families, fricnds, or cmployers, the answer is that this risk is
actually quitc small. The virtual disappearance of homoscxual blackmail in the wake
of the repeal of the Illinois statutes con be adduced in confirmation, The impor-
tant consideration is that whatcver risk of blackmail docs rcmain is not the consc-
quence of unjust laws. Furthcrmore, with adult consensual homeosexuality no longer
a crime when ocenrring in private, blackmail involwving a thrcat to divulge the facts
to familics, fricnds, or cmployecrs con always be promptly reported to the authorities
by the homoscxual victim without fecar of his being charged with some homosexual of-
fencc.

20 Thore arc, howcver, numcrous cxccptions to this gencralization,
2l Kow York Times, 20 May 1948, p. 52, columns 1-2.

22 Tho Times cited "a survey by the National Opinion Rescarch Corporaticen' which
"indicated that about 50 per ccnt of 21l robberies arc ncver rcported to the police!
-- Times, op. cit., p. 52, columns 2-3 -~ but this figurc has little rclevance to the
proportion of robberies of homoscxuals which go unreportcd. Not onc of the five
represcntatives of organizations working in the ficld of homescxuality who were
interrogated by this writer gave an cstimote of morc than 10% as the proportion of
robberics of homescxuals which arc reperted to the authoritics.

23 This cvidence was not available at the time scction 251.3 of the Model Penal
Code was adoptcd.

Administrative actions takon in New York City, instanced above, and similar
action in the District of Cdlumbia to climinatc policc arrcsts for solicitation
without a complaint from a private citizen do not, of course, remove the laws from
the statute book, Hence, cven in these two cities, thesc statutes continue to have
the samc inhibitory cffect upon the reporting of muggings of homoscxuals to the police.

Fow of these men had actually been sent to prison for mugging, and nonc of
them for having mugged a homosexual. But they all had cngaged in muggings of homo-
scxuals before the change in the Illinois law, cven though they had been imprisoncd
fer other crimes.

25 The two most heoinous crimes in mediacvel times wore heresy and homoscxuality;
henece it was no accident that the appcllation "bugger! was indiscriminately applied
to bobh horctics and homosoxuals. Anyonc thought guilty of onc of these crimes was
belicved capable of the other. The. . term is a corruption of "Bulgar", since the
Cathari, onc of the most important of mcdiacval heretical sccbs, originated in
Bulgzria. Scc Sir Frederick Pollock & Frederic W. Maitland, The History of English
Law (Cambridge, 1923), Vol. II, p. 556 and Henry Charles Lea, A History of the In-
Quisition of the Middlc hges (New York, 1955), Vol. I, note on p. 115.

26 Ls reported by Wainwright Churchill in Homoscxual Bchavior among Malcs: A

Oross-Cultural and Cross-Spocies Investigation (Wew York, 1967), pp. 19L-195.

. Ibid., pp. 196-197. Italics this writer's.
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28 The youths involved in these assaults are always prepared to fabricate false
sexual charges against their victim in the unlikely event that he should actually
complain to the police. Consequently, in any contest of credibility between them-
selves and the victim, the latter's denials would herdly stand a chance of being ac-
cepted against the unanimous allegations of his several assailants.

. Wainwright Churchill, op. cit., pp. 226-227. For another one of the rare
references to "queer-baiting", see Hebster Schott, "A Four-Million Minority Asks
for. Emal Rights", New Yorlk Times iagazine, 12 November 1967, p- hli, columns 1-2.
An attempt to identify the sociological roots of this phenomenon, at lecast amongst
lower-class males, will be found in Walter B. liiller, "Lower Class Culture as a Gen-
crating Milien of Gang Delinquency", Journal of Social Issues, Vol. XIV, No. 3 (1958),
pp. 5-19, at p. 9. However, the problem is probed there only briefly, in connection
with a discussion of other subjects, and the views expressed arc not consonant with
widc-spread cmpirical data pointing to quite different conclusions.

30 Tt is significant that sadistic violence against homosexuals gua_homoscxuals,
is virtually unlknown amongst Negrocs. Sinec mo one has ¢ver suggested that the rob-
bory rate among Megroes is lower than among whites, this would scem to confirm the
fact that thcse "robberics” of homoscxuals invelving violence arc usually not rob-
beries in the true scnsc of the term.

To be a crusading anti-homosexual one must have within his own psyche the stuff
of which persecutors arc made, i.c., personality ingredients of a kind which arc far
less likely to be found within a racial group that was once slave, and which, cven
since its legal cmancipation from servitude, has becen kept in a sccond-class position.
Turthermore, the American Hegro has absorbed far less of the sexually-repressive cle~
ments of Christianity than other aspcets of the Christian ethic, with the result that
religion has left much less of a "moralistic! impress upon him than upon Christians
of Baropean stock. Finally, the tlegro's deep endemic poverty, reflected by the ex-
tremely small rumber of licgro families which have enjoyed middlc~-class cconomic
status for cven as long as a gencration, has prevented the growth of middle-class
sexual morality.

31 pinwright Churchill, op. ¢it., p. 225.
32 ps quoted in Ibid., p. 226

33 1pid., p. 228
3l

35

Wolfonden Report, op. cit., p- 2L.

Ttalics this writer's.

= Admittodly, cven after the legalization of adult conscnsual homoscxuality
in private, a proposal to cngage in homoscxual acts in public would continuc to
constitutc a solicitation to commit an illegal act, but inasmuch as the overwhelm-
ing majority of homosciual solicitations involve requests to comit acts in privatc,
not in public, the point is rather acadcmic.

31 However, cven with sodomy a crime, and cven if a homoscxual solicitation fol-
lowcd by an asscnt thercto on the part of the person solicited werc copsidcred an
agrecment  to commit sodomy, such an agreecment would not constitutc a conspiracy-

A pact of this kind would bc on the same footing as an agrcement betiwcen two pecrsons
to cormit adultery. MNeither can scrve as the basis for a conspiracy indictment by
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