SAY FRAMCISCO HOIOPHILE LEAGUE, IiiC.
1025 Dayshore Dlvd;
Jen Francisco, California 9412l
January 25, 1968

Daughters of Bilitis
P.0. Box 3629

Grand Central Station
New York

10017

Ladies:

The Western Regional Planning Conference of Homophile Organ-
izations meeting in Seattle on December 2 & 3, 1967 requested that
the San Francisco Homophile League prepare a2 research paper on
Model Penzl Legislation for the North American Conference of
Homophile Organizations for its meeting in August of this year.

In order that all points of view on the much discussed and
debated subject can be fairly represented in this report it 1is
requested that you submit any information or views that you wish
to be brought to the attention of the North American Conference
not later than April 15, 1968. I realize that this date 1s quite
early, but due to the fact that publication of the report is
slated for June, this time lapse is necessary to allow us time to
colate the various views and prepare the final report for pub-
lication.

I am enclosing copies of the two sections of the Model
Penal Code of the American Law Institute which we are most in-
terested in to help you in providing the requested information.

Any aid you can give on this project will be appreciated.

Fraternally,

(/lfﬂygﬂa;(zm‘,ff’éf,/éixfggil
Frank R. Miller
President




ARTICLE 213, SEAUAL Orimmoms

Section 213.0. Definitions.

In this Article, the definitions given in Section 210.0 apply unlesg
g different meaning plainly is required.

Section 213.1. Rape and Related Offenses.

(1) Rape. A male who has sexual intercourse with a female not his wife
is gullty of rape 1f:

(a) he compels her to submit by force or by threat of imminent

death, serious bodily injury, extreme pain or kidnapping, to be inflicted
on anyone; OT

(b) he has substantially impaired her power to appraise or control
her conduct by administering or employing without her knowledge drugs,
intoxicants or other means for the purpose of preventing resistance; or

(c) the female is unconscious; or
(d) the female is less than 10 years old.

Rape is a felony of the second degree unless (i) in the course thereof
the actor inflicts serious bodily injury upon anyone, or (ii) the victim was
not a voluntary social companion of the actor upon the occasion of the crime
and had not previously permitted him sexual liberties, in which cases the
offense 1s & felony of the first degree. Sexual intercourse includes
intercourse per os or per anum, with some penetration however slight;
emlssion 1s not required.

(2) Gross Sexual Imposition. A male who has sexual intercourse with a
female not nis wife commits a felony of the third degree if:

(a) he compels her to submit by any threat that would prevent
resistance by a woman of ordinay resolution; or

(b) he knows that she suffers from a mental disease or defect which
renders her incapable of appraising the nature of her conduct; or

(¢c) he knows that she is unaware that a sexual act is beinc
committed upon her or that she submits because she falsely supposes that
he is her husband.

Section 213.2. Deviate Sexual Intercourse by Force or Imposition.
(1) By Force or Its Equivalent. A person who engages in deviate sexual

intercourse with another person, or who causes another to engage in deviate
sexual intercourse, commits a felony of the second degree a foi

(a) he compels the other person to participate by force or by threat
of imminent death, serious bodily injury, extreme pain or kidnapping, to
be inflicted on anyone ore.
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(b) he has substantially impaired the other person's power to
appraise or control his conduct, by administering or employing without
the knowledge of the other person drugs, intoxicants or other means for
the purpose of preventing resistance; or

(c) the other person in unconscious; or
(d) the other person is less than 10 years old.

Deviate sexual intercourse means sexual intercourse per Os Or per anum
between human beings who are not husband and wife, and any form of sexual
intercourse with an animal.

(2) By Other Imposition. ﬁ person who engages in deviate sexual

intercourse with another person, or who causes another to engage in deviate
sexual intercourse; commits a felony of the third degree if:

(a) he compels the other person to participate by any threat that
would prevent resistance by a person or ordinary resolution; or

(b) he knows that the othr person suffers from a mental disease or
defect which renders him incapable of appraising the nature of his conduct;
or

(¢) he knows that the other person submits because he is unaware that
a sexual act is being committed upon him.

Section 213.3. Corruption of Minors and Seduction.
(1) Offense Defined. A male who has ®exual intercourse with a female

not his wife, or any person who engages in deviate sexual intercourse or causes
another to engage in deviate sexual intercourse, is guilty of an offense if:

(a) the other person is less than [16] years old and the actor
is at least [4] years older than the other person; or

(b) the other person is less than 21 years old and the actor is
his guardian or otherwise responsible for general supervision of his -
welfare; or

(c) the other person is in custody of law or detained in a
hospital or other institution and the actor has supervisory or
disciplinary authority over him; or

(d) the other person is a female who is inducted to participate by
a promise of marriage which the actor does not mean to perform.

(2) Grading. An offense under paragraph (a) of Subsection (1) is &
felony of the third degree. Otherwise an offense under this section is a
misdemeanor.

Section 213.4. Sexual Assault.

A person who subjects another not his spouse to any sexual contact is
guillty of sexual assault, a misdemeanor, if:

(1) he knows that the contact i1s offensive to the other person; or




(2) ne xnows that the other person suffers from a mental disease or
defect which renders him or her incapable of appraising the nature of
his or her conduct; or

(3) he knows that the other person is unaware that a séxual aet is
being committed; or

(%) the other person is less than 10 years old; or

(5) he has substantially impaired the other person's power to
appraise or control his or her conduct, by administering or employing
without the other's knowledge drugs, intoxicants or other means for the
purpose of preventing resistance; or

(6) the other person is less than [16[ years old and the actor is
at least [four] years older than the other person; or

(7) the other person is less than 21 years old and the actor is
his guardian or otherwise responsible for general supervision of his
welfare; or

(8) the other person is in custody of law or detained in a
hospital or other institution and the actor has supervisory or
disciplinary authority over him.

Sexual contaect is any touching of the sexual or other intimate parts of
the person of another for the purpose of arousing or gratifying sexual desire
of either party.

Section 213.5. Indecent Exposure.

A person commits a misdemeanor if, for the purpose of arousing or
gratifying sexual desire of himself or of any person other than his spouse,
he exposes his genitals under circurstances in which he knows his conduct is
likely to cause affront or alarm.

Section 213.6. Provisions Generally Applicable to Article 213.

(1) Mistake as to Age. Whenever in this Article the criminality of
conduct depends on a child's being below the age of 10, it is no defense that
the actor did not know the child's age, or reasonably believed the child to
be older than 10. When criminality depends on the child's being below a
critical age other than 10, it is a defense for the actor to prove that he
reasonably believed the child to be above the critical age.

(2) Spouse BRelationships. Whenever in this Article the definition of an
offense excludes conduct with a spouse, the exclusion shall be deemed to extend
to persons living as man and wife, regardless of the legal status of their
relationship. The exclusion shall be inoperative ss respects spouses living
apart under a decree of judicial separation. Where the definition of an
offense excludes conduct with a spouse or conduct by a woman, this shall not
preclude conviction of a spouse or woman as accomplice in a sexual act which
he or she causes another person, not within the exclusion, to perform.

(3) Blank




(k) Sexually Promiscuous Complainants. It is a defense Lo prosccution
under Section 213.3. and paragraphs (6), (7) and (8) of Sectien 213.4 for
the actor to prove by a preponderance of the evidence that the alﬁeged
vietim had, prior to the time of the offense charged, engaeged promiscuously
in sexual relations with others.

under this Article anle s the alleged offense was brought to the no
public authority within [3] months of its occurrence or, where th

victim was less than [16] years old or otherwise ;ncompetent to 1 3
complaint, within [3] months after a parent, guardLan or other competent
person specially interested in the victim learns of the offense.

(6) Testimony of Complainants. No person shall be convicted of any
felony under this Article upon the uncorroborated testimony of the alleged
victim. Corroboration may be circumstantial. In any prosecubion before a
jury for an offense under this Article, the jury shall be instructed %o
evaluate the testimony of a vietim or complaining witness with specisl
care in view of the emotional involvement of the witness and the difficulsy
of determining the truth with respect to slleged sexual activities ca
out in private.




ARTICLE 251. TUBLIC INDECENCY
Section 251.1. Open Lewdness.

A person commits a petty misdemeanor if he does any lewd act which he
knows 1s likely to be observed by others who would be affronted or alarmed.

Section 251.2. Prostitution and Related Offenses.

(1) Prostitution. A person is gullty of prostitution, a petty misdemeanor,
if he or she:

(a) 1s an inmate of a house of prostitution or otherwise engages 'n
sexual activity as a business; or

(b) loiters in or within view of any public place for the purpose
of being hired to engage in sexual activity.

"Sexual activity" ineludes homosexual and other deviate sexual relablons.

A house of prostitution is any place where prostitution or promotion or
prostitution is regularly carried on by one person under the control,
management or supervision of another. An "immate" iz a person who engages in
prostitution in or through the agency of a house of prostitution. "Public
place’ means any place to which the public or any substantial group thereof
has access.

e

(2) Promoting Prostitution. A person who knowingly promotes prostitution
of another commits a misdemeanor or felony as provided in Subsection (3).
The following acts shall, without limitation of the foregoling, constitute
promoting prostitution.
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(a) owning, controlling, managing, supervising or otherwlue
keeping, alone or in ssscciation with others, a house of proatilutd
or a prostitution business; or

(b) procuring en inmate for a house of prostitution or a place
in a house of prostitution for one who would be an inmate; or

(e) encouraging, inducing, or otherwise purposely causing
another to become or remain a prostitute; or

(d) soliciting a person to patronize a prostitute; or
(e) procuring a prostitute for a patron; or

(£) Transporting a person into or within this state with purpose
to promote that person's engaging in prostitution, or procuring or
paying for transportation with that purpose; or

(g) leasing or otherwlse permitting a place controlled by the
actor, alone or in association with others, to be regularly used for
prostitution or the promotion of prostitution, or faillure to mske
reagonable effort to abate such use by ejecting the tenant, notifying
law enforcement authorities, or other legally available means; or

(n) soliciting, receiving, or agréging to receive any benefit for
doing or agreeing to do anything forbidden by this Subsection.




ol sl L

ISR A O TR

(3) Grading of Offenses Under Subsection (2). An offense under
Subsection (2) constitutes a felony of the third degree if:

(a) the offense falls within paragraph (a), (b) or (c) of
Subsection (2); or

(b) the actor compels another to engage in or promote prostitubion;

{c) the actor promotes prostitution of a child under 16, whether
or not he is aware of the child's age; or

(d) the actor promotes prostitution of his wife, child, ward or
any other person for whose care, protection or support he is
responsible.

Otherwise the offense is s misdemeanor.

(4) Presumption from Living off Prostitutes. A perscn,.othér than ths . -
progtitute or the prostitute's minor child or other legal dependent incapable
of self-support, who is supported in whole or substantial part by the
proceeds of prostitution is presumed to be knowingly promoting prostitution
in violation of Subsection (2).

{5) Patronizing Prostitutes. A person commits a violation if he hires
& prostitute to engage in sexual activity with him, or if he enters or
remains in a house of prostitution for the purpose of engaging in sexual
activity.

(6) Evidence. On the issue whether a place is a house of prostitution
the following shall be admisslble evidence: its genral repute; the repute
of the persons who reside in or frequent the place; the frequency. timing
and duration of visits by non-resldents, Testimony of a person agalnst
his spouse shall be admissible to prove offenses under this Section,

Section 251.3. Loltering to Sollcit Deviate Sexual Relations.

A person is guilty of a petty misdemeanor if he loiters in or near
any public place for the purpose of goliclting or being solicited to
engage in deviate sexual relations.

Section 251,4, Obscenity.

(1) Obscene Defined. Material is obscene if, considered as a whole, its
predominate appeal is to prurient interest, that is, a shameful or morbid
interest, in nudity, sex or excretion, and if in addition it goes
substantially beyond customary limits of candor in describing or representing
such matters. Predominant appeal shall bejudged with reference to
ordinary adults unless it appears from the character of the material or
the circumstances of its dissemination to be designed for children or
other specially susceptible audience. Undeveloped photographs, molds,
printing plates, and the like, shall be deemed obscene notwithstanding that
processing or other acts may be required to make the obscenity patent
or to disseminate it,




(2) Offenses. Subject to the affirmative defense provided in Subsection
(3), a person commits a misdemeanor if he knowingly or recklessly:

(=) sellsgfdelivers or provides, or offers or agrees to sell,
deliver or prodee, any obscene writing, picture, record or other
representation or embodiment of the 6bscene; or

(») presents or direets an obscene play, dance or performance,
or participates in that portion thereof which makes 1t obscene; or

(e) publishes, exhibits or otherwise makes available any obscene
material; or

(d) possesses any obscene material for purposes of sale or other
commercial dissemination; or

(e) sells, advertises or otherwlse commercially disseminates
material, whether or not obscene, by representing or suggesting that
it 1s obscene.

A person who disseminates or possesses obscene material in the course of his
business is presumed to do so knowingly or recklessly.

(3) Justifisble and Non-Commercial Private Dissemination. It ig an
affirmative defense to prosecutlon under this Section that dissemination
was restricted to:

(a) institutions or persons having scientific, educational,
governmental or other similar justification for possessing obscene
material; or

(b) non-commercial dissemination to personal assoclates of the
agtor,

(4) Evidence; Adjudication of Obscenity. In any prosecution under
Sectlon evidence shall be admissible to show:

(a) the character of the audience for which the material was
designed or to which it was directed;

(b) what the predominant appeal of the material would be for
ordinary adults or any special audience to which it was directed,
and what effect, if any, it would probably have on conduct of such
people;

(e) artigtic, literary, scientific, educational or other merits
of the material;

d) the degree of public acceptance of %the material in the
P P
United States;

(e) appeal to prurient interest, or absence ‘thereof, in
advertising or other promotion of the material; and

(f) the good repute of the author, creator, publisher or other
person from whom the material originated.




Expert testimony and testimony of the author

» creator, publisher or other
person from whom the material ori

ginated, relating to factors entering into the

determination of the issue of obscenity, shall be admissibles The Court shall
dismiss a prosecution for obscenity i1f it is satisfied that the material is

not obscene.




