To the Readers:

The background to the enclosed meteriesl is as follows, In 1969 the
New Jersey MCriminal Law Revision Commigsion® was established "to study end review the New
Jer sey Statﬁtory Law pertaining to crimes . . e and to p&'epare-a revigion « « o thereof
for enactment by the legislature." The Commission wes composed of nine members, with Prof.
Robert E, Knowlton, sometime dean of the Rutgers Univereity lew Schocl as chairman,
: After I had received a copy of the Commigsion's interim report in
1970, I insinueted myée_lf into Professor Knowlton's gocd graces. I complimented him on

the Commigsion's fine work, particularly for its having removed private consensual sexual

conduct between edults from the criminal ganctions Byt I went on to recommend that section

20134=1 of the proéosed code, the pan-sexusl sgolicitation provigion, be exciged when the
Commission draughted its final report. Profeaorr Knowlton -agreed with my recommendation,
end he undertook to persuade the other Commissionere in this sense., For this purpose I
submitted to him a copy of the memorandum which I hadhprev_ieugly written for distribution ,
to all the members of the New York State lagisiafura regerding that state's homosexual
gsolicitation stetute. (The New York end the New Jersey provision were both cpen to the
same cbjections.) Many monthe later Frofessor Xnowlton informed me that he had been sble
to persuade only two other members of the Commission to agree to the golicitetion recommen-
dations. He attributed his lack of a:lztz.ét-ess :t.o the "large number of former lew-enforcement
officers and prosecutors on the Commissions® (I susi:ect one of the worst of these was Alvin
E. Granite, former Gloucester Goun'hf prosec;.ztor, leter partner in the law firm of Granite &
Grenite.) As a consequence, the Commission's woposed code, as presented to the legislature
in its final report in 1971, retained section 20:34-1, '

My anger at 'Hlais development was reflected in the pages of the memo-
rendum I wrote and sent to the Commigsion in June, 1972, under the signature of Walter
Barnett @s well as my owne This is merked in the enclosures as item no, 1 and should be
read firsgt, Soon thereafter the Judicisry Committee of the state Assembly, under the
chairmanghip of Agsemblyman William Dickey,l who had been one of the Commisgioners, held a
single day of public heeringa on the proposed penal code, FHowever, though the hearings

themselves were open to the public, the opportunity to testify was by ihvi‘.t.ation onlye
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As ig clear from the Index to item no. 2, only nine persons were invited, the list having
been headed by Professor Knowlton, as spokesman for the Commisgions By meang which need
not be discﬁssad here, I msnaged to obtain invitations to testify for myself and for
Micheel Valente, Equally importent was the fact that Professor Knowlton gave me a per gonal
commitment that he would not testify against the recomrendations regarding solicitation
which I intended to make in my testimony. (As Chairman of the Commission which had refused

to delete the solicitation provision, it would not have been inappropriate for him to have

me
dppesedl\regardleas of his own personal views on the matter.), Michaell's and my testimony

constitute item no., 2, which should be read next.

In the event, our testimony produced no results, and, as a conse-
quence of state elections t;ver the succeadiné; years, the composition of the Assenbly Judi-
ciary Committee changed. By 1974 the chairman was Assemblyman Eldridge Hawkins, & black
attorney from East Ore.nge. Smaa Dickey's committee had done nothing to promote ahy part of
the code, I visited Hawkins. My ostenaibla reason was to discuss a letter I had sent to
his imediata-predecassor -- ot Dickey, but one of his several successors as chairman —=
who had not moved on my communications Soon after my interview with Hawking beger, the sub-
ject of the letter was put aside, end, before tfae :-afterr-xoon was -over, he had asked me to
become a member of his own politice:i action 7Gommit‘-hee. Bo began my attendance et the
monthly meetings of this political group. At the time I became a member, I was one of
sbout four white persons on the committee, the remaining ten or so being black. ‘But as
time :went by, the other white members lost interegt, so that I eventuallyl became the
only white person who continued to attend the cormittee's meet ings throughout its axiﬁtence.
I suspect this 'u;s.s gsomething Hawkins never forgot. (My motives et the time were not quite
as altruistic as might appear, si;lce I had hoped Q?hrough those meetings some fitting
black stud es an encillary dividend — a hope which never materialized.) After serving
on the political action committee for several months, Hewkins invited me to sit a§ an
obéarver at the meetings of his Judiciery Commi.ttaé. Theré were ebout ten’or twelevel i

menbers of the Committee, of which about aiéht were .usue.lly in egttendance, I found myself :
one of gix persons attending who was not a Gummttee member. These were the Governor's

owWn counlsl, o deputy ettorney-general represgenting the Attorney-feneral, "a deputy repre-
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sending the Public Defender == in New Jersey he is a cabinet member like the Attorney-General
== the aide to the Committee, and, finally, a representetive of the legislative Research
Office, who sits with all legislative committees that propose legisletion, since the functiecn
of his office is to provide legislators with an sppraisal of the congequences of the laws
they propose.

I commenced my three years on the Judiciary Committee =- which
met weekly during session time =- with the firmest resolve to keep my eyes end ears cpen and
my big mouth tightly shut. But after several months of attendance and with a growing
acquaintanc'e with the memberas =- fostered sometimes by having 1ur;ch with gome of them in the
State House cafeteria —- I found I could cmnmuni;::ate with other members without being con-
gidered officiouw, With the pasﬁge of time I realized that there was little distinction
between cbservers and Committee members so far as participation in the discussions of the
Gommittee- was concerned, except when' 11'. .'n_a.z‘ne to votings For example, when there was &
serious division on the Committee between those strongly favoring law and order anri those

Who emphesized individual rights, Hawkins would frequently turn the entire digputed matter
over to the deputy ettorney-general and the deputy public defender, with insructiona to

come back at a later meeting with some kind of a compromise, Inveriably the solution which

.those two non-members recommended would be adopted bsr the Committee, usually unanimously.
This was but one example of the thiﬁ line between members of the Committee and non-members.
Eventually my or_'igine.l intentioﬁ not to speak at all was ebandoned., My initial tectic was
tc meke friends with the other non-membess, particularly the deputy public defender, The
latter: éventually beceme & good.friend, and he remains to thie day en important per songl
contact in the executive branch of the etate governments Yy continuing objective, of
course, was to have the sexual gsolicitation provision removed from the proposed code., With
thig end in mind, I tried to identify those who might support me. One dey I discussed
informally the:idea of: dropping the sexual golicitation provision with the director of the
legislative resesrch office, who personally represented his department on the Committee, I
was teken aback when he informed me thet it was very neceasary to retain this provision in
the code in order to "protect the public from. the queers in placeg like Waghington Park in

Newark.? (Ae & Washington Park solicitor of more than thirty-yeers stemding, I feigned
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appreciation for this most valueble intelligence and departed his presence. From then on I
kept my distence from this worthy, but, to my delight, he died within a year ofithis
encounter. Eis successor on the Committee enjoyed none of his predecessor's influence, nor
was he ag regular in attendance es the latter had beens
When I first started on the Judiciary Committee the group was

still in the early stages of going over the proposed penal code section by sections In
this it was acting not only for the Assembly, but as surrogate for the Senate Judiciary
Cormittee, which had esrlier relinguished most of its role with respect to the code to its
counterpart in the other Houses Because the clauses in the code with which I was con-
cerned were toward its end, they were not reached until the second yaarTs legiglative
sessione. By that time I had had ample time to consider how to proceeé.‘ I approached Hew-
kins alone, and told him that I felt section 20 :34=1 ghould be droppéd. He agresd. (If
he hed had his wey, 'tlr;e code woulzirslgi{;:va punished prostitution, ) He asked me for a
memorandum which he could distribute to the merbers of the Committe'e on the day when the
secticns- involved cawe up for discussion. The result was my three-and-one-helf pege memo-
rendum for the Judiciary Committee —- probebly the briefest thing I ever wrote == which
congtitutes item no. 3 of these enclosures. This contained two recormendations, the first .
having to do with solicitation, thﬂ’_»gecond ‘with opa-n-lewdnes._ Both recommendatio_ns were
unenimously egreed to by the Judicisry Commit*c;ee end, in thet form, became part of the pro=
posed penal code as voted out by the Committee and ss subsequently passed by the Agsembly.
The first of these was pert of the code later passed by the Senate and is today the law in
New Jerseys. The second proposal, }xowever, was later emssculeted due to the clumsy inter-
vention of an ignorent young lewyer representing the National Organization of Women. At
the last stege of the legislative process, not many w_eeks before the Senate as a body was
due to vote on the whole code as it had been passed months before by the Agsembly, she
appeared before the Senate Judiciery Committee, which was now perfuncterily reviewing the

code as it had been received from the Assembly. She claimed that nothing in the code pro=

tected women egainst Wrlaghers®, that is,' men who publicly display their genitals, usually

as o form of aggression against or intimidation of womene In truth the open-lewdness pro-

vigion did cover the “flasher® situation, but she was too stupid to see this and the
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Senate Judiciary Committee accepted her proposalses ALt this stage there was no opportunity
nor time for anyone to appear before the Senate Committee in opposition to her propcsalse
The best I could do was to speak to Senator Greenberg, the cheirman of the Committee, after
the demage hed already been dones He promised to try to remedy the matter, but it was now
too late in the session. The Senaste passed the code with a new provision against Urlashers”.
By itself, this event would not have been disastrous. However,
the passage by the Senate of a code containing a provision not to be found in or differing
in any wey from,the version already passed by the Agsembly necessiftated sending the entire
code back to the Aasembly so that the latter body could either accept or reject the Senate
changese (The New Jersey legislature does not have eny system of confe;enca committees by

meeng of which the-ngeral Congress and the legislatures of some other states resolve dif-

s

ferences in the enectments of its two housese) Thusg the Senate version of the code now

found its way back to the Asgembly Judiciary Committee preparatory to its considerstion by

=Sl & L2 Cal

the full Assembly. But the composition of the Asserbly Judiciary Committee had now changed,
end its chairmsn was no longer Eldridge Hawking, who was no longer a member of the legigla-
tures I did not have the influence in the new Asserbly Judiciary Committee whi.ch I had
once enjoyed under Hawking, and many of its members were é‘hrangers. The new chairman,
Agsenblyman Hermen, was intarested;\nbnlyr one thing -r'- getting a penal code enacted, any
code, no metter what the gpecific langﬁage. There was now time for only one Judiciary Com—
mittee meeting on the code, which Herman decided to throw open to the public, sgince all the
women's groups, the right to lifers, the moral majoritariang and others were getting into :
the act. At an emotionally~charged public meeting in a large public hearing room filled

tolcapacity with scores of people, the Assembly Judiciary Committee voted to include the

Senate~passed "flasher" provigion within the open-lewdness sectione Again, this would not

have been disagtrous had the Committee not, as pert of the "flasher® chenge —- simil-
taneously voted to meske the entire section spplicaeble to le';rdnes wﬁerever it occurs,
rather than limiting it to lewdness occurring in public, as had been the case until then,
Thus in one dark instant the carefully crafter New Jarsej open-lewdhess provision, which
had been steered 'around so meny legislative shoals, foundered, to be replaced by what is

now the present law, namely a stetute which punishes lewdnegs anywheres 1y several
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attempts to speak againgt the new proposal in:the: erowded 'héaring room were unsuccesgsful,

The Oommittee and then the Assembly repassed the code with the new languege, as did the

Senste when it met for one day later that Summers With the Governor's signature, the new

penal code becams: lawe

Princeton, New Jersey Arthur C, Waerner

27 August 1963




