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Deer Mr, Micheels?

I underetend that a news article recently sppesred in vour peges
sort i t Frofessor Walter Barnett, counsel for the NACEC, Led irformed Dorr
legg of CXE thet the nameg of individual homophile orgenigetirns could not gppeer in
the brief which the NACHO hopes to file es mmicus curise in the Buchenan asppesl I
understand, too, thet there is congiderable dissatisfaction on the Wegt Coast with
this decigion and migunderstending regarding the reaeons therefor,

resort inr &1

let me stete at the outset that, though I serve es cleirman of
the NACHO legel committee, 1 have never coneidered the Buchanen casce, or any of the
other cagec in which the committee is presently involved, sc t'c epecinl province of
the NACHC or of eny of the individusl homophile organisaticns cermpesing it., On
numerous occasicns 1 have instructed Professor Barmett that his prirmery and overriding
congideretion in the Buchanan case should alwaye be: that which is likely to win it.
Congequent 1y the interests of any individual homophile group ge well eg thoge of the
NACHO jtgelf are to be subordinated to this grend design. Cur objective is nothing
less than to win first-cless citizenship for all Americen homosexuals, whoever they
pey be and regerdlege of whether or not they belong to any homephile orgenieation.
In truth, we erc only too well aware that the overwhelming me jor:ty of horosexuals
belong to no orgsnisation et all. They are the true "eilent mejority". It ie for
these millions of nemeless homosexuael Americeng as well es for those more formaelly
identified that we on the NACHO legel committee stend es surrogate,

Allow me briefly to review some of the history of this epoch-
making case for your readers, The NACHO legal cormittee hes been officially involved
in the Buchanan case for almost a yeer, since the time when Henry J. McCluskey, the
brillient young Dallas asttorney who first conceived of this legal action, joined the
NACHO cormitiee., late last summer I held a high-level conference in Dallas with
MClugkey, at which time the genersl strategy of the case wes reviewed and sgreed
wpon, This wae before the triel of the case in the state court, et wrich defendant
Buchanan was found guilty as charged end then imprisoned, 4&n appesl wes immedietely
begun in the Dallas division of the U«S. Federal District Court for northern Texas,
in connexion with which the NACHO legal committee arranged for the 4.C.L.U. to enter
the case as amicus curime, with Professor George Schatzki of the University of Texas
law. S8chool ag #sC.L.U. counsel, It is importsnt to note thet throughout this eppesl
at the district court level there was only one pmicus, the A.C.L.U., end that this
was a consequence of a deliberate strntaqy decision by thoee of ue responsible for
the cese, Only after the district court's decision last Januery did MeClugkey and I
conclude that intervention as gmicug by the NACHO itgelf would be desirable., For
thie purpose the NACHO legel committee enlisted the services of Frofessor Walter
Barnett of the University of New Mexico School of law es attorney for the NACEC, in
which cepacity he is serving without compeneation. The same is trve of Frofessor
Schatzki, who continuee to represent the A.C.L.U. in the forthcomins spresls to the
U.Se Supreme Court. I say "epreals" because, in reality, there ure three appeals,
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one by the Stete of Texas and two cross appeels, one by Stricklend, who, es 2 homosexuel
who admiis to acts of sodomy in privete, was permitted by the dietrict ceourt to inter-
vene in the litigation, the second by Buchenan, the original defendent in the case at
ber., A&fter some discussion, the legesl committee decided that the NACEO should enter es
emicus in all three appeeals.

Coming mow to the promise Professor Barnett mede during 'is recent
visit to los Angeles, it should be noted that, at thet time, Frofessor Bernett, wes not
fully ewsre of certsin fundemental decisions which had been made by the NACEC legel com—
mittee prior to his involvement in the case. Those decisions had been maede et the time
when the whole question of the NACHO's entrance into the case as gmicue wa still under
discuesion. The Mattechine Society of New York, mindful of the fact thet the NACHO it-
self ie without sny funde to support such an intervention, hed offered tc enter the case
as smicus in liey of the NACEO and to underteke alone to raiee 211 the nececesry funds
— how estimated et sbout $3,500 -- for that purpose. On the advice ¢f I, MCluskey,
the legel committee rejected this offeer, and decided thet tke Buchenan cege end ell other
test cases whrich might come within the committee's purview ehould never be allowed to
beccme the property of any individual homophile organisation. It wes and continues to
be the position of the legal committee that these casee are the rightful petrimony of
811 homosexuale everywhere and belong se much to thosewithout the formel homoptile move-
merdt se o these within. A8 the only hetional homophile confererce, the VACEC is the
orily body ‘st ciently broad and disinterested to reprecent ti: I onatituency
in & court of lew. Even so, the NACHO mekes no claim tc being itse exclusive represents-
tive,

That is why the NACHO legel committee deemed it sdvissble to append
a list of the nemes of homophile orgenissticns to the NACEC brief, not ee sdditional
grmici, but for tle purpose of demonstreting to the Supreme Covrt the emplitude of the
hic hile ¢t : d the breadth of the interests which will be =ffected by tle decigicn
in 4130 case. Since the NACEO does not pretend to repreeent ell homoplile groups --
much lese 81l homoeexuals —- the legsl committee hes insieted thet the nemes of the
orgenisations comprising this 1list shall in no way be dependert upon membersghip in the
NACHO or upon eny contribution from the orgenisation to the Buchanen eppesl. Two prin-
ciples were thus established, No organisation was to be permitted to buy its way into
the cage, and the NACHO's own role was to be free of eny taint of pertiscnship or gelf-
dealing, In sum, there wes to be only ome gmicus, the NACIC, not beceuee the NACHO
wiched to engege in power pelitics, but (1) beceuse the NACHO is the only homophile body
with a eufficiently broad representetion to meke s legitimete cleim to being e netional
entity end to te recogniced eg puch in @ court of law end (2), es e netirnel conference
retter than e national orgenisetion, it is the only homophile body w'ich cen intervene
in e case in a non=-pertisan menner,

When, therefore, Profecsor Barnett ceemed to retrect his eerlier
commitment, this wae only partislly true. What he wae unable to do wees to eccept sddi-
tionel gmici in the cese. To do so would not only heve corpromiced the legel tectics
which hed been decided upon long before, but would heve gerved ae e source of invidious
conparisons end endless controversy tiroughout the homophile movement iteelf, Just .one
illustretion emonget meny will serve to demcnstrete the point, A special "Friends of
the Buchenan Appeal" was recently formed in New York under the cheirmenship of Dr, Henry
Megser, a prominent surgeon. This was set up expreesly to solicit funde from emongst
well=to~do Eesgterners, The minimum contribution through this comnmittee hee been set st
$100, and the appeal hes been sent out to more then 400 pecple. 4Ae the contributione to
t}ie fund core in, the questicn naturslly arises as to whether the individuel contribu-
tors to the lesser Committee should have been sccorded thke sare pri ilepe of heving their
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nemes added as amici. Dlerely to ask the questiocn is to conjure up the utter confu=
gion which would preveil if individuale as well es orgeniesticns were permitted to
enter this cese as amici. To open the doors of thie litigetion to individuel gmic]
would constitute a travesty of the intervention process and subvert the fevoursble
imege of the homophile movement which the committee hae sedulously cultiveted., There

cen, therefore, be only cne policy, snd thet is the cne which limite the gmici to the
NACHO jteelf,

But to eay this is not to ignore the real need to erpend to the
NACHO brief e list of homophile organisatione as long and ae imposing ae cen be gar-
nered, Let me reiterste that these nemees should come from all horophile groups regard-
less of whether they have ever been accredited to the NACHC or heve contrituted to the
Buchenen cese. This is what Prefersor Bernmett wae trying to explain to Dorr legge
leny people feil to esppreciate, however, thet even the eprendir: cf cuch & seemingly
simple list involves certain procedures, Namee of organissticnc cenuct just be pulled
* out of a hat end added by Professor Barnett at will, much as we all mey wiech to make
the list as impressive as possible., This ie en eppeal to the highest court in the lend,
end there ere necessary legal formalities which -must be observed., DBefore an orgenica-
tion can have its name edded in support of the NACHO brief, it must formelly notify
Professor Barnett to thies effect, if only by telephone, otherwise he carmot, consistent
with legel ‘¢, include it, I should point out that there ere, in reality, tvo
briefe invelved in thege appeals. One of them is submitted et whe! Is lnown es the
time of the jurisdictional stetement stage, while the other is prepered fcr the reel
heering on the merits, The first of these was filed earlier thie menth and since == as
of thet time -- Professor Barnett had received no letters of authorisation or telephonic
suthority from any group, he notified Derr Legg that th*u.mes of no orgenieastions could
appear on the NACHO brief; it was simply too late, The truth ie, es Profecsor Barnett
himeelf hae pointed out, that "events moved faster then enyone had anticipeted (the
jurisdictiors] stetements of the State of Texas and of McCluskey heving been sent off
on May 14, much eerlier then we had anticipeted)." Consgequently, the IACHO "brief hed
to go to print esrly.Thursdey morning, the 2lst of May," Whet else covld Bernett do
without any suthorisetions and the deedline upon him?

None of this should prevent planning now for e long list of organi-
sational nemes to be eprended to the NACHO brief which will, hopefully, be prepered for
the hearing on the merits in Washington., 8ince this is not likely to come until the
Autumn term of the court st the earliest, the brief for this will probably not be sub-
mitted before the middle of the summer. Between now and then those orgenisations
wishing to essociate themselves with the NACHO brief should meke their intentions known .
to Professor Walter E. Barnett, University of New Mexico Sehool of lew, 1915 Roma, N. E.,
Albuquerque, New Mexico, 87106, However, im view of the motorious propensity for pro-
cregtination and insction which characteriges go .. ' many homophile orgenisations, I
cannot too strongly urge the necessity for prompt snd expeditious communication with
Professor Bsrnett pow, not in July, .

“ I trust that the sbove will gerve to brend the ugly rumour thet the
NACHO ig using the Buchanan case for gelf-serving purposee for whet it is -- a gross
celumy -- whilst simultsnecusly absolving Professor Parnett of the cherge of deception,
And for this reason I strongly urge that this communication be published in your paper
in toto, without deletione,

Very sincerely yours,

it & to_

Austen Wade, chairmen
NACHO Legel Committee
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