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WHY REFOEM THE SODOMY LAWS?

A1l serious efforts to remove sodomy between consenting
adults in private from the criminal statute book in the English-
speaking world began with Kihaey's. Pomeroy's and Martin's Sexual

Bahavior in the Human Nale, the so-called Kinsey Report, which

first appeared in 1948.1 The then-startling conclusions which

that mammoth piece of investigation produced--conclusions subse-
quently buttressed by further studies--shattered once and for all
the assumptions on which had rested our laws having to do with sex
and morals, The Kinsey Report mede its greatest impact in the
field of homosexuality, and, together with related studies, played: .

a central role in destroylng the mass of myth and superstition

which had, until then, sﬁrroundcd our knowledge of the subject

gince Biblical times.

The sodomy laws are the product of an age which knew nothing
of modern bilology, psychology, or socilology. They entered our
jurisprudence at the time of the Protestant Reformation, as part
of the process whareby the royal courts iln England assimilated to
the common law the entire criminal jurisdictlion which had previcus-
1y been the domain of the so-called courts Christian, that is;,.the
ecclesiastical tribunals of the Roman Catholic Church, Like per-
jury, blasphemy, adultery, and numerous other offenses, homosexual-
ity had been an offense against the canon law until the statute of
25 Henry VIII, c, 6, waas enacted in 1533 for "the punishment of the
vice of buggary" in the XKing's courts. The very term “bﬁggery"

. betokens the fact that the laws against homosexuality form part of

the dark history of religious heresy and persecution.
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In medieval times, the most heinous crimes were heresy,
homosexuality and wltchcfaft, of which those gullty were said to
deserve death.z Anyone suspected of heresy was almost automatically
believed to be a homosexusl and vice versa, and both crimes, in the
Church's view, were assocliated with the diabolical artﬁ; As Pollock

and Maltland have stated in their History of English Law, "Sorcery

is a crime created by the measures which are taken for its suppres-
sion. ... The crime against nature seems to have had a somewhat
similar history. It was so closely connected with heresy that the
vulgar had but one name for both.“3 The commeon nhame for both heretic
and homosexual was "bugger", which is a corruption of "Bulgar",
since the Cathari, an important medieval heretical sect, originated
in Bulgarla.u As G, Rattray Taylor has pointed out, "heresy became
a sensual rather than a doctrinal concept; to say a man was a heretle
was to say he was a homosexual; and vice Versa.ﬁ5

Closely associated with heresy was the crime of fautorship
of heresy, i, e., any manifestation of sympathy for or suppbrt of
the heratic or his heresy. Thus anyone who assisted, or extended
protection to, a heretic was a fautor of heresy even though his own
ﬁrthodcxy was not questioned., The punlshment for fautorship of
heresy was fhe same as for heresy itself. The concept of fautorship

remains only vestiglally in our society today except in the area of

homosexuality, where the rationale of the mpdieval doctrine-is still

strong. It is true even today that anyone openly associating with
known homosexuals or protecting them from harassment--and, until
very recently, those who advocated abolition of the penal and social
sanctions agalnet homosexuality--themselves ran the risk of falling

under the suspiciocn of being homosexual.




There 1s another legacy of the Church's attitude towards

homosexuality which we retain today. Everyone knows that the

Church preached to its believers the common virtues of honesty.

compassion, charity, kindness and benevolence., What many of us

do not know is that the Church made an exception to these rules of
human conduct where a heretic was involved. The Christian was ndt
required to keep falth with a heretic, to deal with him honestly,
or to treat him humanely. On the contrary, any crime he might
commit against a heretic was deemed by the Church a praisewcrthy
act. To assault and rob a heretic or a homosexual--and the two,

as we have seen, were considered virtually synonymous--was held to
be a positive good, and to murder a heretic or homosexual was a
supreme virtue, The Church not only absolved the perpetrator of
any crime against a heretic or homosexual; 1t encouraged such

. crimes by holding them to be spiritually meritorious, Az a conse-
qﬁence, anyone who robbed or assaulted a homosexual considered hinm-
self a public benefactor and expected public acclaim for his‘deed.
Herein_lie the roots in today's society of the freguent unprovoked
assaults and muggings in which homosexuals are the victims. The
perpetrators of these deeds often justify their crime= on the ground
that their victim was a "fag". It is no exaggeration to say that

homosexuals continue to be treated as heretics today. The equatiocn

! ; of homosexuality with communism during the McCarthy ers of the early

19508 18 a curlously revealing instance of how the two continue to
be associated in the popular mind even in recent times,

The Kinsey Report led to the opening of the campaign to end
the persecution of homosexuals in the United States. As indlcated

above, that report, tecgether with subsequent research, exploded




some of the continuing myths regarding the etiology of homosexuality.
Two of these myths, ih particular, should be noted, The first is
the notion, fostered by medieval ecclesiastical,writers.on sex, thgt
homosexuality 1s a perversion of the sc-called '"normal" mode of
sexuality, that is,.that it is "unnatural“.f This notion led to the
use of the euphemism "crime against nature" in many of the American
sodomy statutes, and these writings account to a 1argg degres for
tha ferocity of the penalties adopted: Acts against persons are
_crimes, to be sure, but acts against the order of God's creatlon are

crimes againat God, beside which crimes against mere-humans (such

a8 rape) pale into 1nslgnificance.6 The evidence we now have is

overwhelming that homosexuality, like heterosexuality, is a natural
part of the huﬁanncondition, that it has existed in every culture
and in every age. No one with any clalm to veracity can today main-
tain that homosexuality is a rare or unnatural phenomenon, In truth,
studies such as those of Ford-and Beach have conclusively demon-
strated that homosexuality is not even a phenomenon peculiar to man=-
kind, but that it 15 also prevalent among,otherhmammals.?

Sexual conduct which, according to the nerr-refuted evidcnce
of Kinsey, has occurred at least on one occasion among more‘than a
third of the male population of this country and is an exclusive
lifelong pattern for 4 per cent of that same population cannot be
dismissed as occasional. Among females, the proportions, though
smaller, =re nonetheless equally significant. When to these figures
are added the Kinsey statistics for those who have sometimes had
homosexual urges, but without ever having experienced overt homo-
sexual contact to the point of orgasm, the immensity of the ﬁumber

of persons in some way involved can be appreciated, for we are then




talking about roughly half the male population of this country.
(A comparable figure for females was not given by the Kinsey studies.)
To describe these feelings and conduct as "unnatural" is to indulge
in fantasy, not reality. As Wainwright Churchill, the eminent psy=-
chologist, has stated:
In referring to sexual phenomena, it 1s common for people
to use...such expressions as 'natural', 'unnatural®, 'normal!,
‘abnormal', and the seemingly endless 1list of synonyms that,
in recent times especially, have been invented to replace
the more obviously conventional jargon. But we should not
attempt to skirt the important ilssues by inventing new cli-
chés for old prejudices, It 1s necessary to be absolutely
clear about this. However desirable or undesirable from
some other standpoint a given type of sexual behavior may be,
i1t may not, from a scientific standpoint ever be described
as 'unnatural®, ... Kinsey,..is reported to have said, 'The
only kind of abnormal sex acts are those which are impossible
to perform.*
As D. J. West says, homosexual "behavior arises out of a natural
biological propensity."9 This is not to say that all humans ex-
perience sexual attraction towards persons of thelr own sex, or that
among those who do, homosexual relations must become the pattern of
their 1lives, Heterosexuality willl always be the ma jority phenomenon,
but there will always exist a significant homosexual minority.
Even this does not exhaust the matter, because sodomy is not
exclusively a homosexual phenomenon, If to those who have ever en-
added
gaged in homosexual sodomy are/those who engage in heterosexual so-
domy, which in the great majority of states is equally against the
law, one can appreciates how the law's attempt to punish this form
of sexual conduct makes criminals of the majority of Americans.
This is true even though we exclude from consideration all those,
mentioned earlier, who have experienced homosexual desires but have

never engaged in overt homosexual contact, plus those whose homo-

sexual contacts involve conduct short of sodomy (L. e., short of




anal-genital and oral-genital contact), which is not against the
law in many states if it takes place in private. '

The second myth which we should note is the belief, still
prevalent, that homosexuals have a peculiar penchant for proselytizing
others and for corrupting the yoﬁng. This myth is particularly
widespread asmong police officers and other law enforcement officlals,
who frequently justify their sordid entrapment of homosexuals undér
existing laws as neceésary to protect children from molestation by
"pcrverts" Today, in our post-Kinsey world, informed people know,
and peace officers should know, that the propensity to engage in
sexual acts with ehildren has no connection whatever with a person's
saxual orientation, whether that be homosexual or heterosexual,

True, there is a premium on youthful attractiveness among homosexuals,
but it 18 the attractiveness of the individual who 1is physically
fully mature; and the heterosexual world places a similar premium
on.it. Through the research of such men as Michael Schofield,
William Simon and John Gagnon, we know that there are male homo=
sexuals who are sexually attracted to young boys, Jjust as there are
male heterosexuasls who are sexually attracted to young girls, but
there is not a shred of evidence to suggest that male homosexuals
are more prone to seeking out young boys than are male heterosexuals
prona to running after young girls}g Sexual attraction to young
boys by grown men is a phenomenon quite distinct from homosexuality,
in the same way that sexual attraction by grown men to young girls

has no connection with the fact that such men are heterosexuals,

Both are relatively rare conditions (termed "pedophilia®), which

homosexuality is not.

The Kinsey Reports and subseguent studies have caused a




thorough reexamination of the law and its relation to morals. The
most prestigious enterprise was the report in 1957 in England of

the Departmental Committee on Homosexual Offences and Prostitution,

commonly known as the Wolfenden Report, after the committee's chair-

man, Sir John Wolfenden. The fifteen members of this committee,
with only one dissenting voice, declared that "unless a deliberate:
attempt is to be made by soclety, acting through the agency of the
law, to equate the sphere of crime with that of sin, there must re-
main a realm of private morality which is, in brief and crude terms,
not the law's business."li Accordingly, they concluded that "the
function of the criminal law” in matters of sexual conduct should
be 1limited to that which would "preserve public order and decency,
«sosProtect the citizen from what is offensive or injurious, and...
provide sufficient safeguards agalnst exploitation and corruption
of others, particularly those who are specially vulnerable because
they are young, weak in body or mind, inexperienced, or in a state
of special physical, official or economic dependence.“lz The
committee's recommendations were substantially carried out by
Parliament a decade later in the enactment of the Sexual Offences
Act, 1967. 1In 1969, the national parliaments of Canada and West
Germany enacted similar reforms.

Even before the Wolfenden Committee had completed its report,
the American ILaw Institute had, in 1955, recommended similar sodomy
law reform in this country. It made the following comment gt that
time in its Model Penal Code draft:

As in the case of 11licit heterosexual relations,
exlsting /sodomy/ law is substantially unenforced, and

there 12 no prospect of real enforcement except agalinst < ¢

cazes of violence, corruption of minors and public soli-

citation. Statutes that go beyond that permit capriclous
selection of a very few cases for prosecution and serve




primarily the interest of blackmallers.... Further,
there 1s the fundamental question of the protection to
which every individual is entitled against state inter-
ference in his perscnal affairs when he is not hurting
others, Lastly the practicalities of police administra-
tion must be consldered., Funds and personnel for police
work are limited, and it would appear to be poor poliecy
to use them to any extent in this area when large numbers
of atrocious crimes remain unsolved, Even the necessary
utilization of police in cases involving minors or publiec
solicitation raises special problems of police morale,
because of the entrapment practices that enforcement seeTg
to reguire, and the temptation to bribery and extortion.

In 1961 the state of Illinois not only adopted these recom=-
mendationz by removing 2ll criminal sanctions against sodomy come
mitted in private between consenting adults, but went beyond them
by repealing i1ts sexual solicltation statute. There is no evidence
that fire and brimstone have consumed Illinois since this reform.
On the contrary, the blackmall and extortion which had frequently
attended these offenses have virtually disappeared in that juris-
diction. In 1969, Comnecticut became the second state to repeal
its sodomy law to the extent recommended by the American.Law Insti-

tute's Model Penal Code, effective October 1, 1971, More recently,

Idaho and Colorado became the third and fourth states to do the same,

‘ thelr new criminal codes scheduled to become effective, respectively,
on January 1 and July 1, 1972. ' The penallcode revision commissions
of Alaska, Hawaii, Maryland, Michigan, Ohlo, Oregon, Vermont and
Washington have recommended to thelr 1egislaﬁures that sodomy be=
tween consenting adults in brivate be legalized,

In September 1967, Dr. Stenley Yolles, then Director of the
National Institute of Mental Health, appointed a so-called "task
force on homosexuality". The fifteen members of this group, persons
whom the federal government considered to be "outstanding behavioral,

medical, social and legal scientists"™, had each "had extensive -«




research and study experience in the areass of sexuallty and sexual
deviation." They were requested "to review carefully the current

state of knowledge regarding homosexuality in its mental health

aspects and to make recommendations...in this area.“ly The final

report of this task force appeared in 1969. It had this to say:

Discreet horosexuality, together with many other aspects

of human sexual behavior, is belng recognized more and more
ag the private business of the individual rather than a
subject for public regulation through statute. Many homo-
sexuals are good citizens, holding regular Jobs and leading
productive lives. The existence of legal penalties relating
to homosexual acts means that the mental health problems

of homosexuals are exacerbated by the need for concealment
and the emotional stresses arising from this need and from
the opprobrium of being in violation of the law. On the
other hand, there is no evidence suggesting that legal
penalties are effective in preventing or reducing the inci-
dence of homosexual acts in private between consenting
adults. In the United States such persons are so seldom
brought to trial that to all intents and purposes such laws
are dead letters, and their repeal would merely officilally
confirm a situation that already exists..,.. A majority of
this Task Force =zccepts and concurs with this recommendation
and urges that the NIMH support ongoing studies of the legal
and societal implications of such a change,,,,!

For the record, it should be noted that the majority of the task
force consisted of twelve of its fifteen membcrs,land that the three-
member minority did not disagree with the majority's recommendations
just quoted, They merely “maintain[Eé? that conasideration of social .
 policy issues should be deferred until further scientific evidence
1s available....w16

This Report is not the only recognition at the Federal level
that existing scdomy laws should be repealed where they punish pri-
vate gexual conduct between consenting adults. The recently drafted
Federal Criminal Code, proposed by the Natlonal Commission on Reform
of Federal Criminal Laws--a body established by Cougfess in Public

Law 89-801=-, specifically omits sodomy as a crime when it occurs

in private between consenting adults.l? These recommendations have




now been submitted to-Congrcss fof adoption.
The fact 1s that the great weight of informed and educated
o?inion has now come down flatly in favor of sodomy law reform,
The National Assoclaflon for Mental Health, the most lmportant
organization in the field, recently (October 17, 1970) issued a
position statement that "the law should not impose criminal sanctions
for homosexual conduct committed in private between consenting adults.f
After declaring that "such behavior does not constitute a specific
mental or emotional illness", the Association concluded
Such acts do not present any danger to sSoclety that justifies
making them eriminal, nor is there any evidence that persons
enzaging in such acts progress to more dangerous sexual .
Eghzgigfng§ ;gngigﬁzgzoﬁﬁgression that would justify resort
In similar vein was the recommendation of the thirty-seventh
American Assembly which met at Arden House, Harriman, New York, in
April, 1970, to discuss "The Heazalth df Americana", This assembly,
an affiliate of Columbia University, 1s a national educational.lnsti—
tution incorporated in New York State, The April, 1970 assemblage
wasg composed of professional representatives from "the fleld of
health (practice and administration), the legal profession (bench
and bar), the communications media, the écademic and Eusiness worlds,
gseveral professional and public afféirs organizations, and govern=-:t.

ment."19 Among the twenty "recommendations for national action"

which that gaﬁhering made was an-itemlzing of the doncrete steps

which need to be taken by government "to diminish mental anguish

and improve mental health of segments of soclety." Heading this
list was a recommendation for “the abolition of all existing laws
concerninz sexual behavior between consenting sdults, without sacri-

ficing protection for minors or publiec decorum.“zo




11

No purpose would be served by further review of the register
of those who have spoken out on the need for sodomy law reform.
What must now be considered is why anyone should insist on repealing
these statutes since, as has already been indicated, the present
sodomy laws are, for the most part, unenforced and unenforceable so
far as private adult conduct is concerned, The reasons are cogent
and pressing.. To maintain on the statute book laws which are:not
intended to be enforced and incapsble of enforcement violates every
rational prineciple of Jjurisprudence., It not only brings the law it-
self into disrepute, fostering contempt for the 1aw genara11y. but
it stands as an open invitation to blackmall, extortion and other
corruption., Laws are supposed to bs enforced even though no criminal
statute ever succeeds in reaching all of its violators. 8o long as
there 13 some reasonable connection between the number of offenses
and the number of prosecutions, the esquitable sense of the community
is not outraged and public respect for the law is not corroded., But
where, as in the casze of consensual adult sodomy in private, there
are probably at least 100,000 offenses for every prosecution, the law
itself becomes a mockery =nd in its most frequent employment serves
2imply as an instrument for private vengeance, To suggest thet, even
though largely unenforced and unenforceable, the law should remaln on
the statute book purely for purposes of moral suasion is to subscribe
to the fictioﬁ that an individual’s deepest emotional drives can be
altered by unenforceable sanctions, Fof what, indeed, are the oc-:
casions when the private acts of consenting adults can ever cbme to
the attention of the authorities and thus lead to a prosecution?
Only where one of the parties develops a grudge and offers to turn

atate's witness agalnst his partner, or where a pclice officer



accidentally stumbles upon the particlipants and apprehends them in
the very act, or where some form of entrapment or blackmail is dell-

berately employed. There are also reports of cases in England where

defendants_were convicted on the basis of incriminating letters writ-

ten years before, but no one has ever suggested that, where there

exists a crime without viectims, the law can be enforced except on a

highly fortuitous basis. This must inevitably be the case when the

law attempts to intrude into the sphere of private morality, whether::

the attempt be the prohibition laws or the sodomy laws, The National

Assoclation for Mental Health has put the matter sucecinetly: It

/daviational sexual behavio;? appears to be as deeply motivated as
normal heterosexual behavior; it has not been prevented or cured by

the harshest punishment,"?1

In the case of the sodomy statutes, the law is brought into

even greater contempt than would ordinarily be the case of an unen-

forceable law because of the singular inappropriateness of the penal-
ties it imposes, Imprisonment, for all its retributive and deterrent

aspects, 1s, in the final asnalysis, supposed to work some measure of

reformation and rehabilitation in the criminal. But what kind of
rehabilitation ecan result from placing homosexuals in prisons that
are gegregated by sex and therefore, almost by definition, rife with

homosexuality? This makes as much sense as rehabilitating alcohollcs

by sentencing them to distilleries! .
Because the existing sodomy laws are unenforceable does not

mean that they have no effect; it simply means that their effect is

very different from what legislatorsz contemplate., In truth, these

laws perpetuate a host of evils. The law shares responeibility with

other agencles, such as the family, the schools, the churches, and
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the 1nformatioﬁ medla, for shaping public attitudes., As the law now
stands, it strengthens the treatment of the homosexual as a heretic.
ft brands millions of otherwise law-abiding and responsible citizens
as.criminals for no other reason but the;r private sexual conduct,
thus exposing them to all forms of blackmall and extortion. Repeal
of these laws is necessary not only as a matter of simple justice,
but to remove from these harassed people the crushing burden of fear
and the pervading sense of guilt and insecurity which ccentinually
dogs their steps because they are criminals in the eyes of the law.
It is this psychologlical toll--and not the rare criminal prosecution
~~which blights the 1life of every homosexual and from which he asks
to be relieved,

A second reason is that as long ag homosexuals are branded

ag criminals, any attemnpt to eliminate the gross discrimination
with which they are confronted when they seek employment will rest
on unsure footing. It will continue to be possible to bar a homo=-
sexual from a job by pointing to his supposed criminal conduct as
reason for refusing to hire him. And the risk of dismissal from a
lifelong position, with the consequent total ruin of one's career,
18 even more important to protect against, and equally difficult to,
so long as these criminal laws remain on the bdcks} In countless
other ways the stigma of criminality reduces homosexuéls to virtual
outlaws,.

One further reason remains to be mentioned. This is a social
one, and is quite distinct from any of the other reasons previously
adduced. The sodomy 1aws—-togethef with their étténdant soclal
gsanctions~-are one of the strongest factors respohsibie for the

exlstence of that phenomenon best daséribed.as the homosexual ghetto.




which 1s to be found in all of the large cities of this country.
Presumably, the exlistence of such subcultﬁres,‘whose adherents are
alienated and disaffected from the general society, is to be deplored.
{The blacks are a similar case in point.) Now whenever a ghetto is
reinforced by specific legal discrimination, the process of assimila-
tion of its members into the larger soclety becomes difficult, if
not impossible, The hlétory of the black ghetto 1g impressive wit-
negs to the need for affirmative legal action if the psychclogical
and social barriers to assimilation are to be broken down, because
they exist as the minority's response to the discrimination against
'1t. Where the law serves to perpetuate rather than eliminate the
ghetto, its membefs feel trapped. They do not and cannot contribute

their full potential to the larger society to which they belong.

Indeed, they can hardly be expecﬁed to feel any sense of belonging

to 1t. Sullen and discontented, they are open to the siren calls of
avery vislonary and revolutionary who promises them some improvement
in their lot. This is recognized today in the case of the ﬁlack
ghetto., It is less true of the homosexual ghetto only because the
hompsexual, unlike the black man, bears no physical mark of the
characteristic on which the discrimination against him is based,
Because he can "pass", he can escaepe the ghetto o? néed never inhabit
it, but to do this, he must, in most instances, be prepared.to live
a Jife of duplicity and deceit. Outside the ghetto--and sometimes
even within it--a viable exlstenqe is possible for most homosexuals
only within the interstices of society, where the prying eyes.or
employment agencies, police, draft boards, the F,B.I., insurance
agenfs, credit investigators, inquisitive neighbors, and all the -

other organizations who "snoop" on people, do not probe too deeply,




Most individuals slmply do not possess the ability to live such a
"lie" every minute of theilr lives, so they have to retreat occasional-
ly into the ghetto, where they can "be themselves" at least part of
the time, .

At ﬁhls point we are not considering the obvious human toll
whieh such a twiiight existence involves. What needs to be empha-
gized 1s the social cost to the community--the cost in terms of
human potential unrea}ized~—which such discrimiﬁation entalls, -
Homozexual ranks are littered with blighted careers, with pecple
of ability and talent unéble to put their abilities to best use,

whose actual occupations represent tactical compromises between

their real potential and what they believe they can achieve while
still maintaining their precarious place within our persecuting
culture, 'No actual legal conviction is necessary; just a stranger's
k¥nowledge that a man or woman 1s homosexual and that homosexuality
ig agalnst the law 15 sufficient to destroy him, or aﬁ least to
dry up within him the wellsprings of ambition and creative energy.
All walks of life are represented:‘ the would-be lawyer who, upon
rassing his state bar examination, is turned down by the character
committee of the bar assoclation and finally finds a job in a law
office as a clerk; the teacher discharged and subsequentiy offered
a job in the maintenance department of the same institution; the
automoblle mechaniec refused a driver'srlicense- the Ph. D. in astro-
nomy, whose expertise 13 in great demand, unable to obtaln a security
clearance and hence denled gainful employment for most af.his working
life, ;

The question 1s whether the law's unsuccessful efforts to

suppress private manilfestations of homesexuality are worth the




gerious social consequences they produce. All socleties rest on
certaln common bonds., These form the cement of social cohesion,
which the law is intended to promote and without which no viable
soctiety 1s possible, At one time, uniformity in religibn was deemed
an essential element for such cohesion., We have long since aban-
doned that position., It is time to recognize that state efforts

to impose sexual conformity are equally odious, and make for the
same kind of persecution and misery. By hélping to malntaln a class
of sexual heretlics, the sodomy laws create conditions of social in-
stability, produce disaffection and alienation, and prevent the full
utilization of human resources.  In sum, by contributing to social
division, they help to undermine the very cohesiveness which the laws
are supposed to foster,

There are two main argumehts advanced for retention of the
eriminal sanctions against private adult homosexual conduct. One is
that removal would make for an increase in such conduct and in the
numbers of people who engage in it. This is inherently improbable,
The sexual drive ig so powerful and its direction so impervious to
reggoned "cholce® that present laws have very ;1tt1e effect on the
incidence of homosexuality. One's predominant sexual orientstion 1is
fizxed at least by the time he reaches late adolescence, and in most
casés even earlier; and anyone1who thinks that repeal of the sanctions

- would lead to more young peopléydrifting into a homosexual orientatlion
must possess little falth in the appeal of heterosexuality! Homo-
sexuality 15 elther dominant in one's make-up or it isn't, And'

retention of stiff penalties against adults engaging in such conduct

with juveniles should suffice to prevent proselytization among the

young.,




The other argument is that sodomy is inconsistent with a
wholesome family structure, and repeal of the criminal sénctions
would therefore contribute to the deterioration of the_famlly as a
social institution. This argument is demonstrably only a cover for
blind pre judice, As far as heterosexual sodomy is concerned, there
is not the slightest shred of evidence that married couples who
engage in 1t weaken the ties that bind them, Indeed, marriage manuals
are replete with statements that any type of sexual activity which
gives pleasure to either partner and is inoffensive to the other is
1ikely to heighten, rather than diminish, the intimacy and warmth
of the relationship. In other words, where both partners are con=-
senting, not only is "all fair in love", but "variety is the splice
of 1ife", UWhere the partners are unmarried heterosexuals, engaging
in the prohibited acts constitutes no more of a threat to the insti-
tution of marriage than simple fornication. And prohibition of
either fornication, or of sodomy in this context, assumes that stable
marrisges are promoted by imposing wedlock as a condition on people
who merely want to go to bed together--a stupid assumption, to say
the least! To employ this rationale against homosexual acts is an
even greater nonsequltur, because that approach makes elther of two
assumptions, both of which are obviously false: (1) that the person
who 1is predominéntly heterosexual will be lured away into a 1life of
homosexuality if ever allowed to experiment with 1t; and (2).that
the person who i1s predominantly homosexual wili make a good wife or
husband to someone of the opposite sex, if only he is barred from

homosexual expression, To put the matter bluntly, these laws, if

anything, contribute more to the instablility of marriages in our

soclety than they do to theilr stability.
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No account of the growing campalgn for homosexual law reform
would be complete withoﬁt explaining that the churches themselves
are now in the forafront of the reform movement. However one attempts
to account for this seeming paradox, the .fact remains that Christian
thought throughout the West as well as that of cbntemporary Judalsm
is in the process of renouncing 1ts antli-homosexual past. While many
of these religious groups continue to consider homosexuality a sin,
they no longer believe it to be a sin which the law should punish,
when the Wolfenden Report was presented to the British Parllament,
1t was accompanied by two strong supporting memoranda, one from thas
Anglican Church and the other from a special Roman Catholic Advisory
Committee éppointed for the purpose by the Cardinal Archbishop of
: ﬁestminster, the English Roman Catholie primate.‘"2 The other major
. Protestant denominations also supported the reform. In 1963, thé
Home Service Committee of England's Religious Sociaty of Friends
published Towards a Quaker View of Sex, which urged that homosexuality

as a condition 18 no more to be deplored than lefthandedness and ls
not necessarily morally worse than heuerosexuality.j Also in the
1960s the Roman Catholie Church of the thh&rlands Lssued a New
Catechism, which states that homosexuals are not at fault for their
condition and are often hard-working =and honorable people, and that
the Biblieal injunctions against homosexuslity must be read in the
context of the ancient world in which they were formulatedou In
America, in 1969 the Council for Christian Social Action of the United
Church of Christ adopted a resplution on homosexuals and the 1aw.
declaring“its opposition to all laws which make private homosexual
relations between consenting adults a crime and thus urging thgir

repeal. In 1970, the Council of Church and Society of the United
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Presbyterian Church in the United States, in the section of its
report to the 182nd General Assembly of that denomination, entitled
"Sexuality and the Human Cowmunity", said, "It is our opinion...that
laws which make a felony of homosexual acts privately committed by
consenting adults are morally unsupportable, contribute nothing to
the public welfare, and inhibit rather than permit changes in be-
havior by homosexual persons."zSThe Assembly, while declining to
retract the traditional view that homosexuasl acts are a sin, voted
a resolution in support of eliminating these laws, On July 2 of
the same year, the Lutheran Church in America voted approval of the:
following statement on homosexuality at its Fifth Biennial Convention
in Minneapolis:
Sclentific research has not been able to provide conclusive
evidence regarding the causes of homosexuality. Nevertheless,
homosexuality is viewed biblically as a departure from the
heterosexual structure of God's creation, Persons who engage
in homosexual behavior are sinners only as are all other per-
sons=--allenated from God and neighbor. However, they are-
often the special and undeserving victims of prejudice and
dliscrimination in law, law enforcement, cultural mores and
congregational 1ife. In relation to this area of concern,
the sexual behavior of freely consenting adults in private
is not an appropriate subject for legislation or police actlons
It is essentlal to see such persons as entitled to justice and
understanding in church and ecommunity.
Two days later the 1970 General Assembly of the Unitarian Universalist
Association. meeting in Seattle, Washington, passed a resolution urging
"all peoples immediately to bring an end to all discrimination agalnst
homosexuals, homosexuality, bilsexuals and bisexuality. with specific
immediate attention to the following issues:
a. Private consensual behavior between persons over the age
of consent shall be the business only of those persons and
not subject to legal regulation. :
b, A person's sexual orientation or practice shall not be a
factor in the granting or renewing of Federal sescurity clear-

ances, visas, and the granting of citizenship or employment
or term of employment in armed services."



The most vigorous opponenis of reform are no longer the churches,
but law enforcement officers and fice squad men; who obviocusly have
a vested interest in maintaining the status quo. Apparently the
pﬁlice now feel compelled to take over the former role of the clergy
as prétectors of the public morals!

Modern psychology.has demonstrated that reasonaﬁle gsexual
expression is as necessary to the maintenance of a satisfactory life
for the ordinary human being as is food., Here again, the churches
now recognize an ineluctable fact of science, All of them have in
some measure modified their older views of the role of sex in human
1ife, Formerly Christianity justified sexua; relatlions for one pur=-
pose only--procreation. Today every Christian denomination recognizés
as a positive good in itself sexual intercourse between married per=
_sons when engaged in solely for pleasure and without prospect of
pregnancey. (Even in the strictest Catholic view, such a recognition
1s implicit in the approval of the rhythm method of birth control.)
True, this récognition 1s 1limited to heterosexual forms of expression
batween husband and wife, but the principle 1tsélf cannot be so con-
fined, Many people are incapable of attaining emotional fulfillment
in hetesrosexual relations; indeed, many are totallj incapab}e,of
consummating such relaﬁions st all., Laws which deny them tﬁe right
to private homosexzual express;on'with other willing adnlts deny them
an integral pa;t of their own personality. What more blatant viola=-
tion of a man's or woman's 1ife and liberty tﬁan to condemn him to a
lifetime of sexual continence and then to send him to prison 1f;hé;

finds it impossible to submit! No doubt this is what H., L. A, Hart,

Professor of Jurisprudence at Oxford, had in mind when in the course

of his lectures at Stanford University on "Léw..Liberty and Morality",
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he stated that the existing laws constitute one of those "attempts

to enforce sexual morality which may demand the repression of power-
ful instincts with which personal happiness is intimately connected, "26
In short, the proscrlptioﬁ of private homosexual conduct between con-
genting adults 1s an intrusion upon the invieclabllity of the human
personality and repugnant to the concept of human liberty enshrined

in the American COnstitution and idealized in all supposedly "fres"

socletias,
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