


ALl serious efforts to remove sotomy between consenting adults in private

from the criminal statute beok in the English~speaking world begin with the
seminal production of Kinsey; P&okw, ahd Martin, m B§h¢vj,or inm the Human
Male, the so-called "Kindey Report," wiich first appeared 22 yedis agoll The

then-startling conclusions which tist marmoth p:l_ecq of 1nvqat1igation produced ==
conclusions subsequently buttressed by further lstudiea -~ phattered once and for
all the assumptions on which had rested our laws having to do with sex and morals.
The Kinsey Report made its greatest impact in the field of homosexuality, and, to-
gether with related studies, piqyed a central role in destroying the mass of myth
and 'superstition which had, until than; surrounded our knowledge of the subject
since Biblical times.

The sodomy laws which we are asking the legislature to repeal are a product
of an age which knew nothing of modern biology, psychology, or sociology. They
entered our Jurisprudence at the time of the Protgstant Reformation, as part of the
process whereby the royal courts in England assimilated to the common law the en-
tire criminal jurisdiction which had hitherto been the prerogative of the so-
called cuﬁrts Christian, that is, the ecclesiastical trlibunals of the Roman Church.
Like perjury, blasphemy, adultery, and mmerous Dthﬂ: offenses, homosexuality had
been an offense against the ecclesiastical law until the statute of 25 Henry VIII,
cap. 6 was enacted in 1533 for "the punishment of the vice of buggery" in the
King's courts. The very term "bugger" betokens the fact that the laws against
homosexuality form part of the dark history of hnﬁq and persecution.

In mediaeval times, the most heinous crimes were heresy, homosexuality and
 witchcraft, the punishment for any of which was death.2 Anyone suspected of

heresy was automatically believed to be a homosexual and vice versa. And both
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crimes, in the Chrch's view, were associated with the @iabolical arts. As Pollock

end Maitland have stated in their History of English Law, "Sorcery is a crime

created by the measures which are taken for its suppression /and/ the crime
against nature seems to have had a somevhat similar history. It was so closely
connected with heresy that the vulgar had but one name for both."3 The common
narme for both heretic and homosexual was "bugger," which is a corruption of
"Bulgar," since the Cathari, an important mediaeval heretical sect, originated in
u.lgaria»h

As G. Rattray Taylor has pointed out, "heresy became a sensual rather thana

doctrinal concept; to say a man was a heretic was to say he was a homosexual, and

vice \rersa.“5 Closely associated with heresy was the crime of fautorship of

heresy, i.e., any manifestation of sympathy for or support of the heretic or his
hare’sy. Thus anyone who assisted, or éxt.ended protection to a heretic was a

fautor of heresy even though his own orthodoxy was not questioned. The punishment
for fautorship of heresy was the same as for heresy itself. The concept of fautor-
ship remains only vestigially in our society today except in the area of homo-
soxuality, where the rationale of the mediaeval doctrine is st 11 strong. It is
still true that anyone openly associating with km‘mn homosexuzls or protecting
then from harassment -- and, until very recently, those who advocated abolition

of the penal and social sanctions against homosexuality -- themselves ran the risk
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of falling under the suspicion of being homosexual.

There is another legacy of the Church's at.ti'c.uda; toward homosexuality which
we retain .today. Everyone knows that the Church preached to its believers the
common virtues of honesty, compassion, charity, kindness and benevolence. What
many of us do not know is that the Church made an exception to these rules of
Iuman conduct where a heretic was involved. The Christianwas not required to
keep faith with a heretic, to deal with him honestly, or to treat him humanely.
On the contrary, any cr}me he might commit against a heretic was deemed by the
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Church a praiseworthy act. To assault and rob a heretic or a homosexual -- and

the two, as we have seen, were considered synonymous =- was held to be a positive
good, and to murder a heretic or homosexual was the supreme virtue. The Church
not only absolved the perpetrator of any crime against a heretic or homosexualj

it cncouraged such crimes by holding them to be spiritually meritorious. As a con-
sequence, anyone who robbed or assaulted a homosexual considered himself a public
benefactor, and expected public acclaim for his deed. Herein lie the roots in
today's society of the frequent unprovoked assaults and "muggings" in which homo-
scxuals are the victims. The perpetrators of these deeds often justify their
crimes on the ground that their victim was a "fag." It is no exaggeration to say
thot homosexuals continue to be treated as heretics today.

The Kinsey Report led to the openfmg of the campaign to end the persecution
of l-xomoammals in the United States. As indicated above, that report, together
with subsequent research, exploded some of the continuing myths regarding the
etiology of homosexuality. Two of these myths, in particular, should be noted.
The first is the notion, fostered by mediseval ecclesiastical writers on sex,
that homosexuality is a perversion of the so-called "nmormal" mode of sexual rela-
tions, that 1s, that homosexuality is "unnatural." The evidence we r;ow have is
overwhelming that homosexuality, like heterosexuality, is a natural part of the
luman condition. No one with any claim to veracity can today maintain that homo-
sexuality is a rare or unnatural phenomenon. In truth), studies such as those of
Ford and Beach have conclusively demonstrated that homosexuality is not only an
integral p§r£ of man, but that it is prevalent amongst all mammals.®

Sexual conduct which, according to the never-refuted evidence of Kinsey, oc~
curs among more than one-third of the male population of this country cannot be
dismissed as occasional. When to these figures are added the Kinsey statistics
for those who have had manifest homosexual urges, but without ever having ex-
perienced overt homosexyal contact to the point of orgasm, the immensity of the
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munber of persons in some way involved in homosexualit® can be appreciated, for we
are then talking about half the male population of this country. To describe their
conduct as "unnatural" is to indulge in fantasy, not reality. As Wainwright
Churchill, the eminent psychiatrist, stated:

"In referring to sexual phenomena, it is common for people to use « . .

such expressions as 'natural,' 'unnatural,' 'normal,' 'abnormal,! and

the seemingly endless list of synoryms that, in recent times especial-

ly, have been invented to replace the more obviocusly conventional jar-

gon. But we should not attempt to skirt the important issues by invent-

ing new cliches for old prejudices. It is necessary to be absolutely

clear about this. However desirable or undesirable from some other

standpoint a given type of sexual behavior may be, it may not, from a

scientific standpoint ever be described as 'unnatural.' . . . Kinsey

- « . is reported to have said, 'The only kind of abnormal sex acts

are those which are impossible to perform.!'"
As D. J. West stated, homosexual "behavior arises out of a natural biological
propensity.t 8

: Even this does not exhaust the matter, because sodomy is not exclusively a

humosexual phenomenon. If to those who engage in homosexual sodomy -- about one
third of the male population -- are added those who engage in heterosexual sodomy,
which is equally against the law, one can appreciate how the law's attempt to
punish this form of sexual conduct hakes criminals at some time or other of the
majority of Americans. This is true even though we exclude from consideration

all those, mentioned earlier, who are homosexual in orientation but have never

engaged in overt homosexual contact, plus those whose homosexnal contacts involve
+

conduct ‘short of sodomy, which is generally not against the law of most states

when it takes place in private.

The second myth which we should note is the belief, still prevalent, that
liomosexuals have a peculiar penchant for proselytizing others and for corrupting
the young. This myth is particularly wide-spread amongst police officers and
other law enforcement officials, who frequently justify their sordid entrapment
of homosexuals under existing laws as necessary to pr.otect children from moles-
tation by "perverts." 2‘cday, in our post-Kinsey world, informed people know, and
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1ay enforcement officers should know that the propensiﬂr' to engage in sexual acts
with children has no connection whatsoever with a person's sexual orientation,
whother that be homosexual or heterosexual.

Through the research of such men as Michael Schofield, we know that there are
male homosexuals who are sexually attracted to boys, just as there are male hetero-
sexuals who are sexually attracted to young girls, but there is not a shred of evi-
dence to suggest that male homosexuals are more prone to having sex with young
boys than are male heterosexuals prone to having sex with young girls.9 Sexual
attraction to young boys by grown men is a phenomenon quite distinet from homo-
sezuality, in the same way that sexual attraction by grown men to young girls has
no connection with the fact that such men are heterosexuals. Both are pathological

conditions, which homosexuality is not.. Our very language recognizes the dif-

fez'c’;ce; sexual attraction by men for boys is known as paederasty or paedophilia,

not homosexuality. There is no connection between the two. That is why there
is no more justification for barring male homosexuals as teachers in boys'
schools than there is for excluding male heterosexuals as teachers in girls'
schools.

The Kinsey Report and its sequelae have caused a thorough re-examination of
the law and its relations to morals. The most prestigious enterprise was the
report in 1957 in England of the Committee on Homoexua.l Offences and Prostitu-
tion, commonly known as the Wolfenden Report, after t.ho committee's chairman, Sir
John Wolfenden. The fi fteen members of this committee, with only one dissenting
voice, dec':l.ar'ed in ringing terms that "unless a deliberate attempt is to be made
by society, acting through the agency of the law, to equate the sphere of crime
with that of sin, there must remain a realm of private morality which is, in
brief and crude terms, not the law's business." 10
Accordingly, they concluded that "the function of the criminal law" in mat-

ters of sexual conduct %hcruld be limited to that which would "preserve public
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ordger and decency, . ... protect the citizen from what id offensive or injurious,
and . . . provide sufficient safeguards against exploitation and corruption of
others, particularly those who are specially vulnerable because they are young
weak in body or mind, inexperienced, or in a state of special physical, official

or economic dependsnce.“ll

The committee's recommendations were carried out by
Parlisment a decade later by the repeal of the BEnglish sodomy laws to the extent

necessary.

Even before the Wolfenden committee had completed its report, the American

Law Institute had, in l95§, recommended similar sodomy law reform in this coun-
try. It made the following comment at that time in its lModel Penal Code:

"As in the case of illicit heterosexual relations, existing
[Eodoﬁi? law is substantially unenforced, and there is no prospect
of real enforcement except against cases of violence, corruption
of minors and public solicitation. Statutes that go beyond that
permit capricious selection of a very few cases for prosecution
and serve primarily the interest of blackmailers. . . . Further,
there is the fundamental question of the protection to which
every individual is entitled against state interference in his
personal affairs when he is not hurting others. Lastly the
practicalities of police administration must be considered.

Funds and personnel for police work are limited, and it would
appear to be poor policy to use them:to any extent in this area
when large mumbers of atrocious crimes remain unsolved. Even the
necessary utilization of police in cases involving minors or public
solicitation raises special problems of police morale, because of
the entrapment practices that enforcement seems to require, and the
temptation to bribery and extortion,"12

In 1961 the state of Illinois not only adopted these recommendations by re-
moving all criminal sanctions against private homosexual conduct between consent-
ing adults, but went beyond them by repealing its sexual solicitation statute.
There is no evidence that the heavens have fallen in Illinois since this reform
nine years ago. On the contrary, there is ample evidence that the blackmail and
extortion which had frequently attended phese quondam Illincis offenses have
virtually disappeared in that jurisdiction. In 1969, Connecticut became the
second state to repeal its sodomy law to the extent recommended by the American
Law Institute's Model Pengl Code. However, this repeal will not take effect until
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later this year. lMore recently, the penal code revisi®h commissions of Oregon and
Hawaii recommended to their respective legislatures that sodomy between consent-
ing adults in private be legalized, a recommendation which was made by the Tempo-

rary State Commission on Revision of the Penal Law and Criminal Code in New York

almost seven years ago.

In September, 1967, Dr. Stanley Yolles, Director of the National Institute of
Mental Health, appointed a so-called "task force on homosexuality." The fifteen
members of this group, which was composed of persons whom the Federal Government
considered to be "outstanding behavioral, medical, secial and legal scientists,"
had each "had extensive research and study experience in the areas of sexuality
and sexual deviation." They were requested "to review carefully the current state

of knowledge regarding homesexuality in its mental health aspects and to make
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recommendations . . . in this area." The final report of this task force,

commonly known as the "Hooker Report" from the name of its chairman, Dr. Evelyn
Hooker, research psychologist at the University of California, Los Angeles, ap-=
peared in 1969. It had this to say regarding the sodomy laws:

"Discreet homosexuality, together with many other aspects of human
sexual behavior, is being recognized more and more as the private
business of the individual rather than a subject for public regu-
lation through statute. Many homosexuals are good citizens, hold-
ing regular jobs and leading productive lives. The existence of
legal penalties relating to homosexual acts means that the mental
health problems of homosexuals are exacerbated by the need for con-
cealment and the emotional stresses arising from this need and from
the opprobrium of being in violation of the law, +On the other hand,
there is no evidence suggesting that legal penalties are effective
in preventing or reducing the incidence of homosexual acts in private
between consenting adults. In the United States such persons are so
seldom brought to trial that to all intents and purposes such laws
are dead letters, and their repeal would merely officially confirm

2 situation that already exists. . . . A majority of this Task
Force accepts and concurs with this recommendation and urges that
the NIMH /National Institute of Mental Health/ support ongoing

studies 25 the legal and societal implications of such a change
1

For the record, it should be noted that the majority of the task force consisted

of twelve of its fifteeg members, and that the three-member minority did not dis-
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cgice with the majority's recommendations just quoted. They merely “maintainﬁég/

that consideration of social policy issues should be deferred until further
scientific evidence is available. . ."15

The Hooker Report is not the only recognition at the Federal Goverrment level
that existing sodomy laws should be repealed where they punish private sexual con-
duct between consenting adults. The recently drafted Federal Criminal Code,
proposed by the National Commission on Reform of Federal Criminal Laws -- a body
established by Congress in Public Law 89-801 -- specifically omits sodomy as a
crime when it occurs in private between consenting adults.1® These recommenda-
tions have now been submitted to Congress for adoption.

The fact is that the great weight of informed and educated opinion has now
core down flatly in favor of sodomy law. reform. The National Association of
Mentél Hzalth, the most important and p;estigious organization in the field, re-
cently stated unequivocally "that the law should not impose criminal sanctions for
homosexual conduct committed in private between consenting adults." After de-
claring that "such behavior does not constitute a specific mental or emotional
illness," the Association concluded:

"Such acts do not present any danger to society that justifies méking

them criminal, nor is there any evidence that persons engaging in

such acts progress to more dangerous sexual behavior or .to violent

aggression that would justify resort to criminal punishment."l7

In §imilar vein was the recommendation of the thirfy-seventh American Assembly
which met at Arden House, Harriman, New York in Aprili 1970 to discuss "The Health
of.Americans.ﬁ This assembly, an affiliate of Columbia University, is a national
educational institution incorporated in New York State. The April, 1970 assem-
blage was composed of professional representatives from "the field of health
(practice and administration), the legal profession (bench and bar), the com-
munications media, the academic and business worlds, several professional and
public affairs organizations, and government.“l8
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Amongst the twenty "recommendations for national action" which that gather-
ing made was an itemizing of the concrete steps which need to be taken by govermment
"to diminish mental anguish and improve mental health of segments of society."
Heading this list was a recommendation for

"the abolition of all existing laws concerning sexual behavior between

consentin§ adults, without sacrificing protection for minors or public
decorum."1?

No purpose would be served by further review of the register of those who have
spoken out for the need for sodomy law reform. What must now be considered is why
anyone should insist on repealing these statutes since, as has already been indi-~
cated, the present sodomy laws are, for the most part, unenforced ahd unenforce-
able so far as private adult conduct is concerned.

The reasons are cogent and preasiné. To maintain on the statute book laws
which are not intended to be enforced and incapable of enforcement violates every
rational principle of jurisprudence. It not only brings the law itself into gen-
eral disrepute, fostering contempt for the law generally, but it stands as an
open invitation to blackmail, extortion and other corruption. Laws are supposed
to be enforced even though no criminal statute ever succeeds in reaching all of
its violators. So long as there is some reasonable connection between the mumber
of offenses and the mumber of prosecutions, the equitable sense of the community

is not outraged and public respect for the law is not cdrroded. But where, as

has freqﬁently been pointed out in the case of sodomy, there are at least 100,000

offenses for every prosecution, the law itself becomes a mockery and is frequently
employed as an‘instrument for private vengeance. The occasional prosecution
which does take place can serve no social purpose because laws which are unen-
forceable can have no legitimate social purpose. To suggest that, even though
unenforceable, the law should remain on the statute book for purposes of moral
suasion is to subscribe to the fiction that morality can be inculcated by unen-

forceable sanctions. For®what, indeed, are the occasions when the private homo-
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sexual acts of consenting adults can ever come to the attention of the authorities

and tms lead to & prosecution? Only where one of the parties develops a grudge,
or where a police officer accidently stumbles upon the participants and apprehends

them flagrante delicto, or where some form of entrapment or blackmail is deliber-

ately employed. There are also reports of cases in England where defendants
were convicted on the basis of incriminating letters written years before, but no
one has ever suggested that, where there exists a crime without victims -- and
private consensual sodomy between adults is the crime without victims par excel-
lence -- the law can be enforced except on a highly fortuitous basis. This must
inevitably be the case when the law attempts to intrude into the sphere of pri-
vate morality, whether the attempt be the prohibition laws or the sodomy laws.

In the case of the sodomy statutes, the law is brought into even greater
contempt than would ordinarily be the case of an unenforceable law because of the
singular inappropriateness of the penalties it imposes. Imprisonment, for all its
retributive and deterrent aspects, is, in the final analysis, supposed to work
some measure of reformation and rehabilitation in the criminal. But what kind
of rehabilitation can result from placing a homosexual in a prison, which, by
definition, is rife with homosexuality? This makes as much sense as rehabilitat-
ing alcoholics by sentencing them to distilleries.

Because the existing sodomy laws are'unenforceabla does not mean that they
have no éffect; it simply means that their effect is-véry a;fferent from what
legislatorg contemplate. In truth, the sodomy laws perpetuate a host of evils.
Law, like religion, is one of the most important educative forces within society.
The law shares responsibility with other agencies, such as the church, the
schools, and the family for shaping public attitudes and mores. As the law now
stands, it strengthens the treatment of the homosexual as a heretic. 'It brands
millions of otherwise law-abiding and responsible citizens as criminals for no

reason but their private sexual conduct, thus exposing them to all forms of black-

=10=




mail and extortion. Repeal of these laws is necessary‘;ot only as a matter of
simple justice, but to remove from these harassed people the crushing burden of
fear and the pervading sense of guilt and insecurity which contimially dogs their
steps because they are criminals in the eyes of the law. It is this psychological
toll ~- and not the rare criminal prosecutions -=- which blights the life of every
homosexual and from which he asks to be relieved.

There is another and equally compelling reason why the sodomy laws should be
repealed. As long as homosexuals are branded as criminals, any attempt to elimi-
nate the gross discrimination with which homosexuals are confronted when they
seek employment will rest on parlous grounds. It will contime to be possible
to bar a homosexial from a job by pointing to his criminal conduct as reason for
refusing to hire him. Anti-discrimination ordinances without sodomy law reform
may ;r may not be able to cure the probiem, but questions stemming from the fact
of criminality are bound to remain. In countless other ways the stigma of
criminality prevents homosexuals from becoming first-class citizens.

One further reason remains to be mentioned. This is a sociological one, and
is quite distinct from any of the other reasons previously adduced. The sodomy
laws -- together with their attendant social sanctions -- are one of ihe strongest
factors responsible for the existence of that deviant subculture best described as
the homosexual ghetto, a phenomenon to be found in all ?f the very large cities
of this country. Like all ghettos, the homosexual oqe'has'its distinctive argot,

its peculiar dress, its own mannerisms -- in short, its own general life styles.

Where a ghetto is the result of linguistic, religious and/or other cultural dif-

ferences unconnected with any legal discrimination, the way is always open for
members -- or at least their children of the new generation -- to leave the ghetto,
and through the process of acculturation, to join the mainstream of American life.
In this manner the American melting pot served to diséolve the earlier Italian,

Jewish, and other ethnig ghettos which once existed in many American cities. The

1




inhabitants of those ghettos were objects of open economic and social disorimina-
tion at the time of their existence, but there were never any legal barriers to
the disappearance of these separate endlaves.

The same is not true, however, where a ghetto is reinforced by specific legal
discrimination. There the process of aéculturation becomes difficult, if not im-
possible. The history of the black ghetto is impressive witness to the need for
affirmative legal action if these barriers are to be'broken, because they exist
as the minority's response to the discrimination against it. Uhere the law
serves to perpetuate rather than eliminate the ghetto, its members feel trapped,
and there rises a subculture which is not only distinet from the general society,

but one which is alienated, disgruntled, and disaffected. -The members of such a

ghetto do not and cannot contribute their full potential to the larger society to

which they belong. Sullen and discontented, they are open to the slren calls of
every visionary and revolutionary who promises them some improvement in their lot.
This is recognized today in the case of the black ghetto. It is less true in the
case of the homosexual ghetto only because the white homosexual, unlike the black
man, is not indelibly marked by color with the raison El§££ﬂ for the discrimina=
tion against him. Because he can "pass," he can escape the ghetto or need never
live in it, but to do this he mist, in most instances, be prepared to live a life
of deviousness, duplicity, and deceit. Outside of the ghetto -~ and sometimes
even witﬁiﬁ it -- a viable existence is possible for mo;t ﬂﬁmosexuals only within
the interspices of society, where the prying eyes of employment agencies, police,
draft boards,‘the F.B.I., insurance agents, inquisitive neighbors, and all the
other organizations whose presence involves some form of investigation, do not
probe too deeply.

At this point we are not considering the obvious human toll which such a
twilight existence involves. What needs to be noted is the social cost to the

community, the cost in téms of human potential unrealized, which such discrimi-
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nation entails. Homosexual ranks are littered with blighted careers, with pecple
of ability and talent unable to put their abilities to best use, whose actual oc-

cupations represent tactical compromises between what they are capable of achiev-

ing and what they are in fact able to achieve if they are to maintain their pre-

carious place within our persecuting culture. Cases to confirm this are legionm.

No actual legal conviction is necessary; just a stranger's knowledge that a man is
homosexual and that homosexuality is against the law is sufficient to destroy him.
A1l walks of life are represented -~ the would-be lawyer who, upon passing his

state bar examinations, is turned down by the character committee of the bar
association and finally finds a job in a law office helping with briefs, the teacher
discharged and subsequently offered a job in the maintenance department of the same
institution, the automcbile mechanic refused a driver's license, the Ph.D. in astro-
wenomy, whose field of expertise is one of those in greatest demand, unable to
obtain a security clearance, and hence denied gainful employment for most of his
working life,

The question to be considered is whether the law's unsuccessful efforts to
suppress private manifestations of homosexuality are worth the seriouq social
consequences which they produce. All societies rest on certain common bonds.

These form the cement of social cohesion, which the law is intended to promote
and without which no viable society is possible. At one time, uniformity in re-

ligion was deemed a quintessential element for such cohesion. Long after the

Protestant 3eformation the political doctrine of cuius regio, eius religio re-
mained. Thislstood for the principle that the religion of any country was to be
determined by its prince -- that is, imposed by the secular state -- and was to be
uniform throughout his realm. We have long since abandoned any attempt at religious
conformity. It is time to recognize that state efforts to impose sexual conformity
are equally odious, and make for the same kind of persecution and misery. They

also cause the same kind @f social harm as did heresy hunting. By helping to main-
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tain a class of sexual heretics, the sodomy laws creaé%‘conditions of social insta-
bility, produce political disaffection and alienation, and prevent the full utili-
zation of human resources. In sum, by contributing to social division, they help
to undermine the very social stability and cohesiveness which the laws are sup-
posed to foster.

In this connection, it should be noted that removal of criminal sanctions
against private homosexual conduct between consenting adults would not make for an
increase in homosexuality. The sexual drive is so powerful that present laws
clearly have no effect on the incidence of homosexuality. Because there is as
mich homosexuality now as there would be without the sodomy laws, their repeal
would lead to no significant increase.

No account of the growing campaign for homosexual law reform would be com-
plete without explaining that the churcﬁes themselves are now in the forefront
of the reform movement. However one attempts to explain this seeming paradox,
whether in terms of penance for their mediaeval past or a sincere desire to come
to terms with the ineluctable facts of modern science, the fact remains that
Christian thought throughout the West as well as that of contempo;ary Judaism is
in the process of renouncing its anti-homosexual past. While many of.these re~
ligious groups continue to consider homosexuality a sin, they no longer believe
it to be a sin which the law should punish. This has o?viously required a great

deal of questioning and soul-searching on the part of the different churches, but

we need not concern ourselves here with the particular philoéophic route by

which they have reached their now widely-shared opinion that the laws against
private homosexual acts between consenting adults should be repealed. It is sig-
nificant that, when the Wolfenden Report was presented to Parliament, it was ac-
companied by two strong supporting memoranda, one from the Anglican Church, and
the other from a special Roman Catholic Advisory Committee appointed for the pur-

pose by the Cardinal—Arc?Pishop of Westminster, the English Roman Catholic primate.
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We mention this because the spokesmen for the Roman Catholic Church in this

state who constituted the chief lobbyists against a gsimilar repeal of the lew

York sodomy law in 1965 -- it will be remembered that the New‘York lay was re-
pealed but then immediately re-enacted out of deference to what was primarily
Foman Catholic opposition -- conveyed the impression that they represented the
official position of the Roman Catholic Church when, in fact, they spcoke only for
certain ecclesiastical officials. The argument they used to support their position
was peculiar indeed. Sodomy in private between consenting adults, they maintained,
must continue to be punished in order to preserve the family. This was certainly
a novel argument. It suggests that, after having for centuries considered sodomy
2 rare and "unnatural" vice, these churchmen were now fearful that sodomy held
such wide-spread appeal that it threatened the marriage bed. e submit that it is
a pretty far-gone marriage indeed -- clearly one not worth saving -- if one or
both of the marriape partners can be held to their nuptial vows only by the threat
of imprisonment if they indulge their homosexual propensities.

Certainly these ecclesiastical representatives could not have been serious
when they offered such specious reasoning. BEveryone knows that, if the institu-
tion of marriage does in fact require legal protection from c0mpatiné gexual at-
tractions, then it is against heterosexual lures in the shape of adultery lawé
where that protection lies. This was clearly recognized by the New York legisla~
ture when, in enacting its present adultery law, sectibn 255.17 of the penal
code, it Rlaced adultery under title "0" of the code, where.are to be found all
the “offenseé against marriage, the family and the welfare of children." By con-
trast, the sodomy law, section 130.38, was placed under article 130, under which
are subsumed all "sex offenses", thus proving that it was the character of the
sexual act which caused the legislature to punish sodomy, and not any claim that
it constituted a threat to the family. We ask the legislature to recognize that
it is not the state's pwovince to punish sin.
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Fortunately, most enlightened churchmen noyw recog:;ze the inequity of the
present sodomy laws, so much so that it is probably not too much of an exaggera-
tion to say that, if the matter of sodomy law reform were left to the clergy, the
sodomy laws of most states would be repealed promptly. This does not mean that the
churches no longer consider sodomy to be a sin; it means only that they recognize
that sin is not the business of the criminal law. The most vigorous opponents
of reform are no longer the churches, but law enforcement officers and vice-
squad men, who obviously have a vested interest in maintaining the status quo.
It is the police who have now taken over the former role of the clergy as protectors
of public morals. In this connection, it is not without significance that the
sole dissenter on the Wolfenden Committee was James Adair, Procurator-Fiscal of
Scotland, that is, Scotland's chief prosecutor. The burden of Adair's objections
to tﬁé Wolfenden recommendations was that, if they were adopted, "the moral force
of the law will be weakened." 20 We think the public interest is ill served
when police substitute for clergymen as advisors on morals.

As indicated previously, when the sodomy laws were originally enacted, men

believed that the conduct which they were proscribing was not only immoral, but

also unnatural, a rara avis, or rare bird. The supposed rarity of homosexuality

constituted good warrant for its punishment. Today, in our post-Kinsey era, it.
is merely a truism to state that homosexuality is a natural part of the human
condition, Modern psychology and biology have also demdnstrated that reasonable
sexual expression is as necessary an element to the maintenan;e of a viable life
as is food..

Here again, the churches now recognize what scientific investigation has
demonstrated. All of them have in some measure modified their older views as
to the role of sex in human life. In former ages, the Church justified sexual
relations for one purpcse only -- procreation. Today every Christian denomina-

tion recognizes as a posifive good in itself sexual intercourse between married
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couples when engaged in solely for pleasure and withoug‘prospect of pregnancy.
True, this recognition is limited to heterosexual forms of expression between
married couples, but the principle itself is far broader. Many people are in-
capable of obtaining the necessary satisfaction from heterosexual relations. Laws
which deny them the right to private homosexual expression with other willing adults
deny them an integral part of their own personality. In.short, to deny any adult
the means of private sexual e#pression with other willing adults in the manner dic-
tated by his own personality is to deprive him of a part of his own life, What
more blatant violation of a man's life and liberty than to condemn him to a life-
time of sexual continence and then.to send him to prison if he refuses to submit!

No doubt this is what H.L.A. Hart, Professor of Jurisprudence at Oxford, had
in mind when, while delivering the Harry Camp lectures at Stanford University,. he
stat;d that the existing sodomy laws c;nstituted one of those "attempts to en-
force sexual morality which may demand tﬁe repression of powerful instincts with
which personal happiness is intimately connected."21 In short, the proscription
of private homosexual conduct between consenting adults is an intrusion upon the
inviolability of the human personality and repugnant to the concept of uman lib-
erty as recognized in all supposedly free societies. :

At the very least, one has a right to expect that the state of New York, ‘
which has always been in the van in the enactment of p%ogressive legislation,

will do at least as much as Illinois and Gonnecticut{ where sodomy law reform is

now on the statute bock. This is pézticularly-relevant‘becéuse,"aione-amgng the

states, HNew York has for years regarded sodomy as a relatively minor offense,
treating it as a misdemeanor, the maximum penalty for which was reduced to three
months' imprisomnment by the present penal code. This is ih marked contrast to
the situation in every other jurisdiction which retains its sodomy laws, in al-
most all of which sodomy remains a serious felony.

In conclusion, pergit us to quote from the report of the aforementioned
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Roman Catholic Committee, which we believe puts the whfle matter better than it

can be found in most places. This committee "was charged with the task of present-
ing to the . . . /Wolfenden/ Committee a reasoned account of Catholic moral teach-
ing upon the subject . . . and for this purpose the members of the committee were
chosen so as to include as wide a range of professional opinion as possible, com-
sisting of a Professor of Moral Theology, a parish priest, a queen's counsel, a
doctor of medicine specializing in psychiatry, a psychiatric social worker and a

welfare officer, under the chairmanship of Mgr. G. A. Tomlinson, Catholic Chaplain

to London Um‘.versity»"22 This committee concluded "that penal sanctions are not

justified for the purpose of attempting to restrain sins against sexual morality
committed in private by responsible adults" because!

they are ineffectual; 2

they are inequitable . . . ;-

they involve severities disproportionate to the offence committed;
they undoubtedly give scope for blackmail and other forms of cor-
ruption."23

The cormittee rested its conclusions on the following reasoning:

IThe existing law treats all homosexual acts committed between
male persons of vhatever ages as criminal offences. Bearing in mind
the principle that to be just the criminal law must be based upon the
moral law, but avoiding the false logic of the conclusion that there-
fore all moral offences may rightly be the subject of civil legisla-
tion, the Committee agreed that the end of the civil law was to
maintain and safeguard the common good. Moral offences therefore
which of their nature tend to subvert the common good are rightly
the subject of criminal enactments and this principle logically im-
plies the conclusion that while honosexual acts which include the
corruption of young persons or which constitute an offence against
public decency are justly punishable as crimes,'acts committed in
private by consenting adults do not themselves militate against
the common good of citizens and are therefore not justly subject to
the criminal law. Admittedly the present law is an expression of
detestation of such acts by the normal public, but such a motive
is not sufficient reason for making them crimes at law, mortal
sins though they are. The witness of the history of certain
Puritan States is sufficient warning against the idea that in-
dividuals can be made morally good by Act of Parliament.“ah

But to leave matters here would be to leave them unfinished. One cannot

pass over the fact that the churches themselves are no longer unanimous in con-
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demning homosexuality as sinful. The views of the Roman Catholic Committee just

quoted were an expression of religious opinion fifteen years ago. The majority

of clergymen, it is true, contimie to hold that homosexual conduct is a sin, even
though they believe it should not be criminal. But a growing minority of the clergy
of all denominations go further, and maintain that homosexuality per se is not a
sin. Their views reflect the revolution in religious thought which has taken

place in the entire area of sex, from birth control through abortion to homosex-
uwality. Their position is best put by Dr. Norman Pitténger, the eminent Episcopal
clergyman and church scholar, whose writings on a host of different religious sub-
jects have earned him world wide acclaim. An American, now resident in England

as a senior member of King's College, Cambridge, Dr. Pittenger asks and answers

the following question: "Granted that homosexual acts are not criminal, are they

sinful? . . . My belief is that in and of themselves they are ggg."25

Dr. Pittenger states:

"But, it may be said, historically the Christian tradition has regarded
homosexuality as in fact a perversion or distortion. I know that per=-
fectly well, But it does not lead me to change my view. This is not
because I have the foolhardiness or the presumption to claim that some
new revelation of truth has been given to me.and to the hundreds of
Christian clergymen and laypeople who have written to tell me that
they agree with me. The reason for my contradiction of the generally
accepted position in past ages is based on something else. It is the
consequence of the honest recognition that we today possess many more
facts about the subject, hence are able to make a saner and more
balanced judgement, than our forbears. To say this is simply to

state a fact. . . . It is not at all difficult to dee how that
traditional attitude developed, out of what earliér ideas, in what
circumstances, and in the light of what views of human mature were
then naturally accepted -- indeed taken fog granted. But we may

feel obliged to disagree; mamy of us do."?

In speaking of the "accumulated wisdom of great Christian thinkers," Dr. Pittenger

cautions us to remember that their

"wisdom and insight is never to be trusted as if it were the utter-
ance of God from on high. . . . we need also to see that even the
wisest of them was not infallible. . . . it may be that we shall
have to disagree with those ancient worthies in this or that, per-
haps in many, of their views." 7
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This means that even in the area of mdrals, the sodomy laws no longer reflect
a unanimous body of ecclesiastical opinion. To this we would only add that, with
the recent repeal of suchelaws in England, East and West Germany, Austria, and in
Canada, the United States now shares with Russia the dubious distinction of stand-
ing virtually alone amongst those nations of the world with Judeo-Christian trad-

itions that perpetuate such legal barbarities.

Respectfully submitted,

Talter E. Barnett
Arthur C. Warner

Co=chairmen National Committee
7 Jamary 1971 for Sexual Civil Liberties
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