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This matter arises out of'charges filed agailnst the'
defendant for alleged violation of sections 823.5-1 and
823.5-3 of the Revised Municipal Code of the City and County
of Denver. i

The stipulated facts show that on September 9, 1969,
the defendant approached a city detective within the con-
fines of Cheesman Park, and began télking about his camera
interests. The defendant asked questions of the officer
and also stated defendant's prior experiences of staying
in a male whorehouse and staying with other men for payment.

The facts further show that the defendant stated that

llw,e

" he knew a hotel where we could get a room becapée
couldn't do any sex acts in a public place."
Defendant filed motions challenging the constitution-
ality of both sections of the ordinance, and the above facts -
were agreed upon between the parties. Additional evidence
was taken, which evidence becomes moot upon the issues here-
inafter set forth.
The trial judge, upon examination of the 1ssues, con-
: sidered the merits of the challenge to be of sufficient valid-
ity that he requested a panel of three judges to determine
the issues.

Determination of the constitutional gquestion has been

delayed upon notice to both sides, pending a decision by the

Federal District Court of this jurisdiction on a similar
issue. y ;
We have decided, however, that the issues posed here
musf be answered without further delay. '
The gections in question provide:
"823.5-1. Of enses Relating to Prostitution.
It shall be unlawful for any person to:
z (a) Commit or offer or agree to commit a
lewd act or an act of prostitution.”

"823,5-3. Be in or near any place frequented
by the public, or any public place, for the




.

purpose of inducing, enticing, or procuring
another to commit a lewd act or an act of
prostitution.”
The term, "Lewd Act," is defined in section 823.3, as
follows: :

"823.3. Definition of "Lewd Act." The term,
"lewd act" shall include an appearance in a
state of nudity, or in any indecent or lewd
dress.. The term "lewd act' shall also in-
clude indecent exposure and exposure of the
private parts. A "lewd act" is an indecent,
wanton, and lascivious act committed in the
presence of another or in a place open to the
public view."

We find that the facts do not constitute an offense
within the meaning of section 823.5-1, in that they do not
constitute an offer or agreement to commit a lewd act or act
of prostitution. '

The words, "Becauge we couldn't do any sex acts in a
public place,” may well indicate a desire on the part of the.
defendant, but do not constitute an "offer," or "agreement,"
wlthin the prohibitions of the ordinance. That charge is
therefor dismissed.

The remaining section, 823.5-3, squarely embraces the
facts, and we must, therefore, meet the constitutional issue
directly.

The ordinance, upon examination, contains two elements,
to=wit: (1) Being in a public place, and (2) Possessing a
‘certain state of mind.

No overt act is required in furtherance of the purpose

for which the accused 1s present at such public place.

Thus, the thrust of the ordinance is aimed at immoral
thdughts.

I have been unable to find any authority dealing with
this specific issue.

The nearest analogy lies within the guarantees of the
freedom of speech.

The First Amendment to the Constitution of the United
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States contains this particular guarantee. It is one of our
most closely guarded freedoms.

In the case of Ashton v. Kentucky, 384 U.S. 195, 200,

the United States Supreme Court ruled, "Wague laws 1in any
area suffer a constitutional infirmity. When First Amend-
- ment rights are involved we look even more closely lest,
under the guisé of regulating conduct that is reachable by
the police power, freedom of speech or of the press may

suffer.” Also, in accord, Aptheker v. Secretary of State,

378 U.S. 500, Smith v. California, 361 U.S. 147, Bagget v. -

Bullet, 377 U.S. 360, and Cox V. Louisiana, 379 U.S. 536.

First Amendment rights are applied to the states
* through the Fourteenth Amendment, as shown by Winters v.
New York, 333 U.S. 507. In short, . the ordinance in question
goes even beyond the strong rights secured to the people
under freedom of speech.

We hold, therefor, that freedom of thought cannot be
1imited nor prohibited by law, and find clearly, beyond all
reasonable doubt, that the ordinance, section 823.5-3, 1is

‘unconstitutional on its face, as violative of the Fourteenth
Amendment.

Accordingly, the charge filed under said oréinance is

hereby dismissed. . Hike = : i
Judge Leonard E. Plank and Judge w;lliam H. Burnett

3

. concurring.

Irving Ettenberg, County Judge.
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"IN THE COUNTY COURT IN AND FOR THE
' CITY AND COUNTY OF DENVER AND
STATE OF COLORADO
Action No. 8-29276

THE CITY AND COUNTY OF DENVER,
Plaintif?,

%

v wE thaas | BRIFF 0T DEFENDANT IN
vs., . SUPPORT OT 1{OTION
TO DISMISS

SALVADORE E. ALBI,

Defendant

¥

I. INTRODUCTION.:
: ' The defendant Albi is charged with the violation of the
following ordinances of the City and County of canver:

" 23.5-1. Offenses Relating to Prostitituion,
It shall be unlawful for any person to:
A (a) Commit or offer or agree to comnit a
"lewd act or an act of prostitution.

*"823d5~3. Be in or near any place frequented
by the public, or any public plac~, for the
purpose of inducing, enticing, or procuring
another to commit a lewd act or an act of
prostitution.".

Pertinent to a . definitive application of the foregoing

sections of the ordinance is the section defining a lew: act, as

follows:

~"823.37 Definition of "Lewd Act."” The te:,
"lewd act” shall include an appearance in a
state of nudity, or in any indecent or lewd
dress; The term "Iewd act” shall also include

' indecent exposure and exposure of the private
parts. A "lewd'act" is an indecent, wanton,
and lascivious act committed in the presence
of another or in a place open to the public
view." R S

L N
p »

In order to obtain ajyoigfélégr>def1nition of the act or
acts with which the defendant is|charged, the defendant filed a Motion.
for A Bill of Particulars ande the Court ruled that the officerS noted
on the back of the prosecuting attornef's copy of the Summons and
Complaint would serw. The text of those notes - is as follows:

"Defendant approached the plainclothed

officer (Pfanenstiel) on the South side of the
pavillion in Cheeseman Park and began telling
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him about his caméra interests. Defendant con-
' tinued to ask questions of the officer and also
stated of his (defendant's)
prior experience staying in a male whore house
. and staying with other men for payment. He
‘stated he knew a hotel where we could get a
room because we couldn't do any sex acts in
a public place."”

II. TEE ORDINANCES UNDER WHICH DEFENDANT 1S CHARGED ARE UNCONSTITU-
TIONAL ON THEIR I:ACE IN THAT THEY VIOLATE THE DEFENDANT'S RIGHTS TO
DUE PRGLESS UNDER THE CONSTITUTION OF THE UNT.ED STATES AND OF THE
STATE OF COLORADO.

A. DUE process is violated because the ordinances set

up-vague, ﬁncerta;n and indefinite standards which are wholly subjective
in nature and whiéb éfford men of common intelligence no guide as to
what i prohibited or permissible.

‘Ther« is no suggestion from the abo: that this defendant
is being charged «ith offering or agreeing to commit an act of pros-

‘titution, altﬁdugh the breadth of the phrasing of the ordinance would
permit the progecutihg attorney to do so. The inclusion of two pos-

. sible algernatives in the wording is itself obJect}onable as being
vague ahq indefinite. The key weakness of the two sections in ques-—
tion ié.;of course, the word "lewd". This word is subject to a limit-
.css number of definitions,‘depéﬂding.upon the view of tic indivi
complaining, Lt. McKelvy, of tha Denver Vice Bureau, testified that
this ordinancadprohibiting "lawd" .acts had been used to ; cute two
women who had, been kissing, and 1n another instance two women who had
been dancing together. These progacutinns had been initiated because
19 the opinion of an arresting bfficér they were "lewd" acts. Could
there be a better illustrationiof how dangerously vague and treacher-
ously over—broad _the word "lewd“ is in attemptirg to define a standard
of conduct which is considered’to he a misdemeanor or an ordinance

: _v;lolation . ik

The constitutional vice of a vague or indefinite statute

or ordinance is that it "fails to give a person of ordinary intelli-

gence fair notice that his contemplated éonduct is forbidden by the

statute, the underlying principal being that no man shall be held




criminally relponsibla for conduct which he could not reasonably

understand to be proscribed ™. Connally v. General Construction Co.;

269 U.S. 385, 291 (1926)...° . -

In Dominguez .. Denver, 147 Colo. 233, 237, 363 P.2d 661

(1961), the COloradO Supreme Court held:

“Indeflniteness which leaves to o!ficer, court
or jury the determination of standard in a .Lase-
“V-CHSg process invalidates legislﬂtion‘;s bei"~
violative of due process, as contra:en1ﬁﬁ\
mandate that an accused be advised of the ri+ture
.and, cause of the accusation, and as constituting
an unlawful delegation pf legislative power to
courts or enforcement agemcies. United States
v. L. Cohen Grocery Co,, 255 U.S. 81 (1921) ."

kit In ;he rase of Smith y. Crumlish, 218 A2d 596 (1966), t

Supreme Coqrt 01 Pennsylvanis ruled :that .a statute'employlnz the
terma ;ndecen* and lewd were wague. See zlgo Lilonwealth .

Blumensteln, a5 A 24 277 (Pa‘ 1959) .J e s

Eookcaee, InC.,‘252 NYS 26 433" (1964), the

Court held a statute which prohibited sale of_pictures devoted to
$1licit sex or saxual immorality to be vagne"‘:k iis statute L R
1] broad and so~obs”ure in itl coverage aspto aéridge tbedconstitu—
tionally protected freedom of speech as well as the due procese
ises of thd ‘Federsl and State’ Constitutions."- Thls
approved and fallowed i People ¥ Kaplan 252 NYS 2d 927 (1964),
where a statute employing the words "lewd" "filthy" "obscene",
"indecent“ "lascivious“; and the teri "provoke or arouse lust or
passion™ was held tu be,invalid as vxgue, The Court stated "a
statute so broad in its potentiai eweep 15 too vague to meet the
cUnstitutional requirements qf the tourteenth Amendment.

i The Texas Supreme Couri»!ound the term "offensive to pub-
1ic decency™ te be vague and rurther held that such vagueness was
not cured /by the terms "lewd" jand ’immoral" found in other portions
of the statute, -Irven v' Stnte, 136 sw 2d 608 followed and
approved in Chaga‘v. State, 342 SW Zd 430, 431 (1961){ as was
the term "public decency" in California. 1In re Davis, 51 Cal.

Rptr. 702 (1966).




"It is surricient to say that a crim-

nffgnse =6 specifically tor* qccurately

that the use. Of "1ewd“ in the ordinance and charge in qurstion is

vague in scope and language and enforbement oi such an ordinance is

19ﬁ4 a three-Judge Court in the City and County of Denver considered

r i

SectluA 823 of the Revised uunicipal Code, - found it to be so
tague and indeii,ite ﬁsiikoiolate‘due pz.'oce&s\w %;;i sééiion of
_the ordinancq!prOScribed th; posaession or gghiﬁiii;n ;f ;
play,qv‘w motion picture Lida }, lecture, deﬁ&Lsér;tisﬁ,‘;frother i

01,
y H A

representation.?‘ Certainly tba precgdent set by. that Court should

3 -
Radt “obe

ha str%ngly persuasive and t at the void for vagueness doctrine'
1 L

vy
ox ] LEiia S vEel !

§hon1d be nvplied here where the defendant is merely exerc151ng

i iibu; to communicate. ¢
less i S e e firen

B. The Ordinance is Unconstitutional in That its Vague-'

i On January 12 1970,_ _e-Colorado Supreme COUIL in the

fase of Arnold v. Denver, Docket Ho. 24189, struck down a section
{agpatipeglicn g

of the vagrancy ordinance of Dhnvar on grounds of vagueness, saying-

f

R AT ."Tne ordinnnce permits varied application “to the
el 57U 0 samé ‘att: bf a’perbon, -One officer or-court might
: : regard an individual as not giving a good account
. of himself while’ others: eould reach a contrary. .
conclusion. Further, it’'is not sufficient expli—
cit to advise persons of what conduct will place.
,them in violation of; the ordinance. Memorial
‘Trusts v. Berry,.144 Colo, 448, 356 P,
The term 'giving a satisfactory account of hlm—
‘self! ‘is. simply too overbroad and. vague to meet
constitutional requirements. We declare the
portion of the ordinance under consideration to
be unconstitutional. Other portions of the
vagrancy ordinance -are not before us and no
opinion as to their validity is expressed."
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The application of éhe word "lewd" to a specific situation
by an officer 1s as subJective as his judgment of whether or not an
individual has given a "good account™ of himself, and the same prin-
cipal: should be appliedlto the ordinance now challenged by this

defendant,

In Goldman v. Knecht, a three-judge Federal Court in Colo-

rado, in an opinlon delivered February 3, 1969, struck down the
Colorado vagrancy ordinance, on a similar basis holding,

"In summary then, the statute is void regardless
of whether it is comprehensively or specifically
considered. Selection of violators will neces-
Sarily be an arbitrary process based on the per-
sonal views of the arresting officer or the phil-
osophy of the court hearing the case. See
Shuttlesworth v. City of Birmingham, 382 U.S.

87, 90 (1965); Cox v, Louisiana, 379 536,

. 578 71965) (separate opinion of Mr. . ice Black).

"In Sh.ttlesworth, the Court observcd:

1 'Literally read, therefore, the second
part of this ordinance says that a person may
stand on a public sidewalk in Birmingham only
at the whim of any police officer of that city.

The constitutional vice of so broad 2 jrovision
p heeds no demonstration.' 382 U.S, at 90."

'}'| C. The Ordinance violates Due Process and the Equal Pro-
tectior Clause of the Fourteenth Amendment Prohibiting Discrimination
between Classes of Persons, ;

In Goldman, the Federal ﬁistrict Court held that the very
vagueness of the State Vagrancy Statute resulted in selc¢ > en-
torcement and clear violation of equal protection, It is also note-
worthy that this vagrancy statqtg, because of its vast scope, invités

ambitrary enforcement. This makés éelective enforcement virtually

inevitable. Cartain sub-clhsses of 1ndividuals within the general

vagrancy statutes are certain tn become the targets of selective

%

enforcement. Goldman v. Knecht, 5upra.

‘D. Section 823.5-3 of the Ordinance is Violative of Sub-
stantive Due Process in That it Presumes to Punish a. Status.

This section, in fashion very similar to the vagrancy
ordinances, presumes to punish an individual for being in or near

a public place with a condition of mind or with a mental intent.




This is cAe‘x:tai‘n;iy'."a' status and dot a punishable act within itself.

; ‘ﬂ:jg'é ordinance. does nﬁt-'p'\.inisﬁ ‘the actual enticement or the procur-
¥ng, 1t puifistes: £ Here Présence of the allegéd offender having a
certaib purpbse 41 Wind’ Fiidisands wnd miT1ions 6 crinds are ‘com-
Hatied wilthis “HE" minds of’ h‘lmatf ‘}:eirxig';‘; Eev—féf*y“d:i:"y:,dfbu'g they are cer-
tginly oot ‘bunishabiu undér“an:‘ fair ﬁsﬁam Gt “dde prodess ' An
ordinabica” whick’ Presume’s Yo pintsh'a Sfatus’ fe c1d4rly (Hc6ns fitu-
Tiohaltunder Robiksbn v Califormia, 370 . <H6e, o B0 1417

T1062). Sce alsc' tre'applichtion’ of Robihson ifi ‘the’ Goldman’ tase,
2IT.: : THE ORDINANCES HERE UNDER- CONSIDERATION VIOLATE THE DEFENDANT'S
PREFERRED mmm FREEDOM: TF SPEECH ANDS COMMUNICATION. -
(931 . 1A% -Thé: Suprefie Courd® of the''Uhited Stated Has Prépounded”
as Stiic Lér’ Requirement o Certalnty and Precixid G'8r ordii wes‘and
. Statutes: ﬁh’i@h'm’fectaﬂ‘hbtiev?r'egw&lﬁﬂﬁé'@-, Unidetr the' First’
Amendment: . : s rowerd ad iEsan forden 180 ot e
p‘_f-_. , Thei wox'ﬂS’ 1"agree" and MofEerT. dea’l”‘wit—h e ripht?'of this
defendant: too f¥eelys speak’ ‘to ind conv&ﬂse wi‘th Fellow citizens.
!i'hesmm‘é} freedoms: clearly !ﬂlihg» wd.tthin- The” piotectiony of' The
First. Amndmeht hene whens the

hie rich. “"Vague-laws-in.any area suffer a constitutions-

~mity.
When First' Amefidment. rights are dnvolved: we lobk: evén. more closel;
lest, ‘under the gu:isé!-af;'regaﬂtiné:a:-onduct»t«ha.t- 1i&. reachable by
the pol:lce power,. freedon: of speach of ofdthe i press may sulicki?

- Ashton v. Kentucky, 3841 U. s. .195‘ 2004 (1966)- in accord: Aptheker

vi Secretary. o; State; 378:-U, 5 ‘ﬁBD,L51§»517 {1964), Smith-v.:Cal-

ﬂoz-nia, 361 0. s.( 147,: 153 ugsg): Baggetry '.Bullet "877'U.S. 360,

B =
379 (1964), Cox v Louls ana, - 379 13 s 536 552 (1965)

in tl;e leading caae ut W.mters v. Ne' York vthe Supreme

-Court took ognizam:e of th etrinéh’ﬁal efiect s_atutory vagueness

creates. when .applled 1;0 thos :l.ghts protected by the F:rst Amendment .
"It.is settled that a statute so vague and 1ndefinite, in
form and a$ interpreted, as to permi.t w:l,thin the scope of its lan-

guage the punishmént of incidents fairly w;tthin 'the .protection. of




the guarantee ‘of free speach is void on its face as contrary to the
‘ Fodrteenth Amendnent" (Emphasis added) 333 U.S. 507, 509 (1948).

‘B. The Ordinances in Question Violate the Defendant's
Rights to Free Association and to Privacy.

The.testimony of Lt. McKelvy indicates clearly that en-
forcemant'of fhese sections of the ordinance relating to solicita-
tion of a lewd adt arised ﬁhen officers in plain clothes and riding
in unmarked cars, circulate on the streets an< in the parks of the
city engaging citizens in private conyersation. Further, he indi-
cated that the:vaﬁt majority of cases involving solicitation were
proposals io commit acts in Erivaté; Such conduct of officers in
encouraging individuals to discuss possible acts to be committed in
private; %s indeed a gross invasion of the pri- .c preserves of the
citizen. "Woulc we allow the police to search the sacred precincts
of marital beQrooms for telltale signs of th: use of contraceptives?

The very idea is repulsive to notions of privacy surrounding the

marriage relat!onshlp." Griswold v. Connecticut 381 U.S. 479, 14

L.Ed. 2§'51D, 85 S.Ct. 1678, The ordinance before us would permit
Sl :

the prosecution of a husband overheard in proposing a private act

to his wife. The United States District Court for the ° Dis-

trict of Texas in Buchanan v. Batchelor, supra¥ found the State

sodomy statute unconsitutionai as wvague and over broad insofar as
it reaéhes the private, conseﬁtudl act of married couples. It

10110ws that therg is a similar averbreadth in ordinances which

prasume to punish nere discuSSLQﬂ abont acts to be performed in

~L 8T

' private. The word "lewdness™ at cpmmon.law means open and public
indecency, and in order to consttinte an indictable crime, it must
always amount to a common nnisance, be committed in a public place,
and be seen by persons lawfulix in that place. See 50 AmJur. 24,
Lewdness, Indecency, etc. ge;f 2, at page 451. These historic
limitations on the definition of the Bxpense of the power of the

State to punish for lewdness, were a clear evidenceé of a respect

for the preserves of privacy. Such decisions as Griswold and

* U.S. District Court, Northern District of Texas, decided January
21, 1970, Civil Action No. 3-3179-B.
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Buchanan have e¢learly ‘drawn protective circles around rights to

privacy aid-clearly are appitcable to.the sections of the ordinance .
upder’ attgck fere. nind, . T g
& AT a1 ung o el

ALt el Bl gEth 'Btmtions ‘af . the, Oa';!inancg in Th:.e Case are Uncon*
SE1 Tt 5‘!{%& »a!;l it Frivasion: .ofrthe Defendant.'s fH.i.rghts to Prlvate
Spe ééa A CHRORTe. o Sutls o i ttis 4o :
: PUg ds eclearly gnconstis
Hoth 2 ‘E_he SFirst Ememdment O.f -¥he, nget"g) anstitutlnn and

28BS, ey

{48° €dnstitdtidacotithepState - of, Cglosgd@ \BER" ride thné governments

T m‘ﬁ ~

shh11 R holriph®s toTregulate AbesTight. Fp free 5peech and}“commun-

2 DIFE DAN

§etion 9L"h& ﬁohimwmxngc@iagd only a few ,Cfxceptlons to this
broad right- of xpression rﬁ;ar_rvga 1o. the People " those being 1libel
‘ol SR F, EHid obscene: ntﬁera,nqes Mndex. certain circunstanr‘r‘s vIn

Tedinnas

atgi;vj:‘lér casés tll‘n{ﬁt.:‘:n:‘l.i’.’e_nd:sta‘t'e.sl_shl.:,[.\re.l;o.e,a1 C?:utrtd _ldefizung ol
Sanke Under the First

& ‘ﬂsé placed certain limitations upon expressior in written, pictures,
or oral f@::ﬂs.iaihsn sach. utteganqas wera Pu‘ 11c :l.n nature. However,
Bhe sl ph e oF
d35° BtanieyovicGebraia, -394, U. 5. 557,.22 L.Ed. 2d 542, 89 5.Ct. 1243,
% Citizen

y to private speech

e’ Court held) that, fewer rggtr;cuona should ap—

the DIOT
5 F’a’:ﬂF priwd:e ex;pression. Within the proader rule that the mere private
possefssioﬂa’i@‘@h’_sﬁeﬂﬁ -pza,tpri@tls was, pot a punishable crime under the

ﬁtes—

e T L
'alue in order

sasfap o

-f’f»resémn does:r no!:rhave tg. hay‘,;gy socially redeeming

A5kpopev protentad/ unggr the Fu'st Amendment‘.

NEEIC) in accoras dpcne

o:E Particulai‘s" furnished

:liStenecr Jjor-haye been witho?t any socially redeemlng v'mlue, “does not
£ the First Amendment Y page 564

remove ‘'itt from the; proﬁbections o el

> .of rthe:official- ,report,, the Court said

i

ths pociThis, right to receive informat:lon e

" regardless of their social worth, see wmtensf
v. New York, 333 U.S. 507, =510, 92 L.Ed. 840,




847,68 S,Ct. 665 (1948), is fundamental to- our
. free society. Moreover, in the context of this
case. - a prosecution for mere possession of
p;'intﬂd or filmed matter in privacy of a per-
son's own home - that' right’ takes -on an added
nctimens.io rlZE‘;:\!‘ also fundamental is the right
t6 be free, excdpt'fh very limited circumstances,
iﬁ] e unwanteg governmental intrusion into
ones privacy. The makérs lof odr Constitution.
forcemant pe<conferred, as against the Government, the
right £6 be 14fE alone = thé mostccomprehensive -
tivn of 5 9L rig)’;ts and the righ'l; most valued by c:.vilized

tcers on in ¢lothe

ma

tn thid case“fhe defenddnt hgs the FLSHEttoans leftic saessand tocbe
#rée from the thrést’of'prosédutiof*fn esercising i< Birst-Amendment
right 6f°privateiespréssieny 416" searbouadthngndcuigiendss of the
SFdfnaadas "2t-¥sstd 2h€nis gase ‘must nacessandlg*fall as, extending
tHa“Yover se-thé" pdrise, peraitting invasioasa of;.m:jt‘..val.ue,d- preserves
Bfiﬁff‘}gcyi ‘Thét1ineSrust bevdrawn sHotris ofri¥acectivities ol:pelice,

. k" geseribed BliTi: MEKelvyy - inc ¥hichtdhey: enr otrage, private. conver—
'%Qt’ioﬁi ’o-i“-ci*t;ﬁéﬁss assumingithe guise M alre orddnaryeperson who is
Qympﬂ:hiatfd’ and ivterbsted to dlisten; parm.t and even;lead, conversa-
G An ¥ hreks: FeIating o posbihl(‘csex @cts;4; mrivate, and then
arrbst"f'hb mmspﬁ&mg d"efendhn.t Koyt hﬁvimg £xercised, higs clear
P ‘b‘} Gliter: speacnu“ ad oyerhsasd in proposirg.a prive =
teiiv vilg, Tere Exists s Cmn&lting;,e,‘iybsﬁantial T--=nnable
Pasis For Thssd D:@:maances

sodciy 5t ig pa-rtiwlar acexwa"nee y:igea definitive stu r‘_xf. :,;q’g r-tfhe, Cal-

Lifernia Solicitation sstaixi't'e-‘entttlad “Fhe .Gonsentipng Adult Homosexual
“RAd “the "Law: ‘an” -Empirical: ﬂtudy sof Ezioraement) gnd“gdm.nistration in
“fus Angales. CQunty,UIS UCLA- ;.,L«Bgvie\g 793 (Marcp,rlaﬁa) .. .The authors

éiseuss the'vartous soclal ;pu:poses fo lge sprvgd Jjn the regulat:.ons

¥

“ofrsexun] activity. Sy o i =
vy aucu0f partinular rq!.eva.uce l;g;e 1s the. following statement by

thel authors,of this study. ima section enti;led "Conclusions and

Re&ommﬂnda"tiﬂn&."v e R D

limd o sin w n «wfLegislative, prohibition of, specific forms of
sexual behavior is designed to protect “three ob;]ec—
. tive societal interests: 1). the right of the indi-
vidual to be free from s-xuai coercion; ) the right
: of ~the child -to. be protected from sexual exploitation;




L :
_and 8) the right of society generally to be insulated
.from offensive public displays of sexual behavior.

A fourth interest, perhaps the driving force behind
morals leg‘islation is the suppression of sexual be-
havior, whick by deviating from.the societal nornm,

i deemed to be destrictive pér 'sé’6f tHe moral.
Fbre "of {8oéteaty .\ e

- 540 Umadulic consensual homgsexualxty does not 1n—
frihga all of these interests. Whether consummated
publiciy-or privately,: ';t involves neither sexual

: ‘coerciqn of adults nor sexual eXplo¥tation of. child-

“rpn- « This project, tak:l.ng the rosition that
the deviant nature of sexuak Eonducalone;,
et waroghnt the 1111,}305,3.1:10:1 of crini:
concludes that onIy public®displays: Cigonsensual
7 -hoidsefuvality should be the Jegitim:zie concern of
the criminal law. ~Even th8f, “pEchibition.of .public

--homosexnautyﬂ1s_;|u_t;g.f:.ed', no‘t because it involves
deviant sexual behavior, but becaupeiifzinyelves an.

slan@Tement: of , public, out;age i e

e 5 )
€eT1 0 gertainly e £irgt three basescabove JuStlfv‘n.ng Social con-
% ourt.  in o,

AT B0 -“ﬁettu svolved iin the two ordinances un dlSLu gum Vete

» Thére 'is Ho-ques~iOR as-1o, Qe;ual cl{e‘rcs:fonéutﬁl?x”pz;?tic - 0 'of minors,
or 2ph13éE- outggge ,:rom any. of.fgnsiva ogen dis ?E:s;g') -
THE® only thing! invpaved here, :I.s a pf!.vfte’ ::?Jnge:se\x‘tmn 1145 0  tin-

etfa P Aiiterest ‘that. the S 5}; 2y, was decided since the pui)lic*anen of-

tha 3hin \J&d:w rule tlh
ﬁ:"iﬁﬂfe}-}ort f Jnstice qu.glas,.in the Stanley onl.niﬂn, reJects ‘the

2 ture S
$"S8%tal behavier.
ao

S PEn A 2‘&9; o disegssed .ahove,
Fien ,m.;vaon»witgin thg realms of prd.va v

#7zseion 4 We are mot certain that this argumen% na s
:myth:lmg more than the asgertibh, that. the. St‘ate
M Leirnyotshas the, right ta control the moral content’ of &'
person’' thoughts: To ‘Some,>.this may be a nob
‘punpose, buf.it is wholly inconsistent with the
philosophy of “the First Amendment.. r, Mhatever
ii;the .power af .the State to control public dissem-
ination of idehs ininmical-te:the public mora_llty,
-1t cannot constitutionally premise 1eg15:‘[at‘10
on the deSirability- 6Zovomireling;a person's
:private thaugh,ts.' Perhaps recognizlng thiss- e i
Georgia aSserts that exposurs. to,obscene mater-
< ial may, lead to deviant sexual behavior 6% crimes
of sexual violerce, . Thexng: appears. ,to be little
: emp;lrica]. basis :Eor that assertion. it
] o
= (Oitingvvan;ious studies made conceming any causa‘l ‘x‘elationship between
ortge G ey
“obseenity and lewdness and deviant sexual behav:.or or crimes of sexual
SR .

violence:) :

r : : i
’ It shculsi be pointe” ou‘t hera that the fact that a conver-
4 & i i

sation occurs 1n a "public" place does not make it a public act or




coﬂversation: It is not 1ogica1 to make -the locus the sole deter-
¢ minate of an ect private or public in charaeter. It is indeed irony
that the conv;ctions under solicitation ordinances and statutes are

not for what the defendant did but are for- what he sSaid as a part

o b

to oi#enq tha'sensxbilities ef a vica burgau ofiicer vastly experi-

ence&qln such ma}tars. As the UCLA Regart states:

e "Since’ the police decoy operates tr
solicitors, it is difficult to:arsi: -
victim or that he is outraged by the proscrlde
_,conduct, ;particulazly When,helengages in. responsive
conversation or gestures with the suspect " Page 698,

i}It is only through the persistent use of police decoys and

plainclothesmrn that arrests under the solicitation ordinances are at

i Lt g i drayn caho S

a1i’’ i il McKelvy, in his testlmony, f‘ "d th he num-
“ber of such oi -nses Was on the increase dur1

“hal? S It is YeasonaBle to
t and svero s
; of such’ arres{s 15 due to the 1ncreased dlllgcnce of nollce and
g An iy d
‘the “Incransed nuﬁber of vice burean of!icers ass;gnpd to such vital (?)
rip! exapelsed s cleasr

¢ on this poinﬁ “the UCLA Report comments:

e

'i“*Ye%‘Té is questionable whether convictions should
. phe based. exclusively on, the;oral festimony of the.
arrestlng ‘officer. No crime is easier to charge or
_harder to disprove than.thg sex offense. 1In
“ tion {o lack of corroboration, the solicitat: ay
be equivocal or unindicative ﬂf‘ﬁ firm intent-to con-
' summate’ the Solicited act. When prosecutlons are
lim;ted to. credihil;ty.contas between defendants
“and arrésting ofFficers/the likelihood of misc ‘nges
of jus;;ge-is_evident.,},_ . Pages B94-695..5 1~ ticn

dThe so};qitatxon‘ordinances pot only fail to.perpetuate

or preserve a public good, ~but on the ccn;rar; form the basis for a

aub;tap;ial publlc ‘evil. It‘is widely known and understood that im-
E E

divi@ual: are being prosacuted for such devignt conversatlons, and

gw.-ow:mfr nuppers of young hoodlums use the cleak of the protection

extended by such ordinances to engage in extortxon and mugging. See

Wainwrlght Churchill Ham05exual Behavior Among Males, (New York,

1967), pages 194-195,

-

It"is of pert1nence to point out that ‘the solicitation section

/L

retained under the Model Penal Code limits the definition of the




. offensg to th%féolicitation'to éommit a deviant sexual act. (This is
Be&tion‘2$1.3) The ordinances or Denver are not so limited but
cover the{mu;h broader field of the solicitation of a lewd act, what-
ever that may be.

IV. THE TESTIMONY OF LT, MCKELVY IS MATERIAL, COMPETENT AND RELEVANT
AND MAY B TAKEN INTO ACCOUNT BY THE COURT IN DETERMINING THE CON-
STITUTION!", 1SSUES RAISED BY THE DEFENDANT.

In the landmark case of Brown v. Loard of Foocation, 347

U.S. 483, 74 S.Ct. 686, 98 L.Ed.873, the United States Supreme Court
cited exten%ive}i{fggmfsdbdél recgrds, psychological reports and other
data to make its determination of the constitutional issues raised in
that case. -In Stanley v. Georgia, supra, the Court cited as a part
of the pagis for its cons%itqtiongl_QGtermina' five geperal works
and studies about obscenity and ifs relationsi p to lawﬁgnforcement.
Many of these works contain facts and figures ccncerning the methods
y Qudnpraqgiqes of-la& enforcement. It would, therefore, appear quite
: p:operufgr,thiE:Coért to consider, as competfent ard,inﬁormative, the
agggal;ﬁgactiqegzpf.the Denver Police Department in the enforcement
o;?;hg:gpl§c1ta$}qn ordinances.
i ot

it ‘Respéctfully submitted,

. WILLIAM F. REYNARD */
¥~ Attorney for Defendant
507 American National Bank Bldg.
.+ Denver, Colorado 80202
. Teélephope: 255-3618
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