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Dear Tom,

Thank you for your good letter of the 23rd inst; allow me to
welcome you 82 a member of our committee. Your name will be formally added as soon as
nev membership lists are mimeographed. From now on you will be kept informed of all
importent committee developments. In this connexion, I am sure I need not remind yon
that, regardless of what policy on publicity mey be adopted by the prospective National
Gey law Conference, all information you receive from our committee must be considered con-
fidential. As previously indicated, we have found thie to be essentiml if our work is
to be successful,

As soon as you hgve some spare time, I hope you will let Craig
end me know what you can do to supply Creig with suiteble envelopes for mailings and
also with commitiee stationery.

Jow with respect to your "Single Persons! Bill of Righte". I
regret that I am ungble to offer much assistance by way of statistics or references to

any studies or reports, What I am sbout to write deals with the subject prirerily on
policy grounds, since I deem any constitutional objections to be rether thin. TYou will
also note thet my discussion deliberately evoids any considerstion of homosexuality, at
leest so fer as taxation is concerned., This is done deliberately, since homosexuality
has no direct bearing on arguments in fevour of a single persons' bill of rights, Not
all gay pereons sre single; some have de facto spouses in every legitimate sense of the
word except that the relationship is not recognizsd by the law. Equity requires that

these "married" gay persons should be treated for tex purposes -- end for some other

purposes as well —— in the seme way as married heterosexuals, but this question clearly
doss not come within the purview of single persons' rights; it is another subject;.
Thus, whilst the ensctment of single’persons! legislation is vitsl to most gay persons,
and would redrésg long-siending injustices, it does not follow that it is a "gay! issue
in the sense that the metier of homosexuality should be raised in discussing why.such
legislation should be adopted,

I am not going tec discuss the matter of maritel stetus in con-
nexion with insursnce, credit, employment, or housing. £uffice it to say thet, in nmy
view, it ig relevant and proper under some circumstances to enquire into marital status
before issuing ifisurance, grenting credit, hiring a potential employee, or renting an
spartment. I think the long history of discrimination szainst blacks has obscured for
many of us just what it is thal mekes eny action diecriminatory. Too many people auto-
matically assume thet any recial classificaticn is ipso faeto diseriminstory., Thie is
not necessarily so. The essence of diserimination ie its erbitrery cheracter, the fzct
that the reason used to justifly it is without rsticnal support. For example, to bar an
applicant for whatever it is he ig seeking —- a constitutional right, & job, the franchise,
admission %o & school —— for resgons of rsce censtitutes no logical or rational ground for
the exclusion. It is the absence of a logical connexion between the reason for the exclu-
gion snd thet which the aspplicant ie requesting which makes the exclusion discriminstory.
Thus a reason which is not discriminatory when used to ber someone from edmission to one
srea may be discriminatory when used to bar him from another. It may be ressonable and
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non-discriminatory to exclude all persons under a certain height from asdmission to &
police academy, but arbitrery, and hence diseriminatory, to bsr them from an ecadeny of
mugic, \lhen you suggest that, if it covld be stetistically demonstreted thet blacks, as
g class, are higher insurance risks than whites, it would nevertheless be discriminatory,
snd probebly unconstitutional as well, to refuce them insurence or to charge ther propor-
tionately higher insurence rates, you are indulging in circular reszeoning. The answer is
thet, if it could be empirically demonstrated th : for reasons inherent in their
race, were higher insurance ri than whites, then it would not be discriminstory to
charge them higher insurance rstes. Suppose it could be scientifically demonstrsted that
scmething in black skins had & chemical effect on the producte of combustion ego thet the
risk of fire was substantially incressed in buildings inhabited by black peorle compared
with thoee inhsabited by whites. Would it be discriminstory under those circumestances to
have higher insurence rates on blsck-inhsbited homes thsn on white-inhsbited ones? I,
myself, am not sure of the enswer, but it poses a nice question.) &t eny rate, to treat
blacks differently from whites becomes-discriminatory cnly when the difference in trestment
bears no ratiocnal reletionship to any clearly demonstrable difference between the races
which can in equity be shown to warrant a difference in treatment, The law should not be
blind to racial or other differences between people, What it mey not conetitutionally do,
end should not do, is to uce those differences for srbitrsry or unjust -- hence discrimi-
netory -- purposes. Discriminetion does not exist sVven thouzh conditions for edmigsion to
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an area sre based on differences between groups, provided those diffeerences ere of =
demonstrable kind and the differentidl claseification is equitably justified. For instance,
certain mepladies sre known to be confined, or z2lmost entirely limited, toc certain reces or
groups —— blacks in the cace of sickle-cell anemia, Jews in the case of goiter, Would it
be discriminatory to require only blacks to be examined for the presence of sickle-cell
anemia or cnly Jews to be examined for the precence of goiter? 4gein, I am not sure, but
I think these questicns need to be considered.

In sum, it is precisely because we know that the supposedly inferior
attributes commonly escribed tec blacks are not racial attributes at all, and that, to the
extent that they do exiet:-in the case of gcme blacks, they are a consequence of non-rscial
factorsranging 2ll the way from eccnoric deprivetion to ghetto-imposed handicaps, that we
sumperily dismieg the usé of all:racial differences ae inherently disciminetory. What all
of us should realize is that, when we spesk of racial barriers to edmission as being dis-
criminstory, we sre reallyindulging in a form of linguistic shorthsnd. What we reelly
mean ie thet racisl barriers to adrmiceion are srbitrery, that they sre in no way relevani
to the object for which admissicn is being sought, and that therefore they are discrimina-
tory Similerly, most of us jump to the ecnclueion thet all rscial, religious, or ethnic
clacsifcations are discriminstory per se. lWhether or not tley are discriminatory depends
on the manner in which they ere used, If the racial, religious, or ethnic reason adduced
to support the classification be for the purpose of denying en applicant admission to a
public school, then the classification is petently discriminatory end unconetitutional as
well. But if the purpose be to gether stetistical information for the census, then the
clacsification mey be eminently reasonable, non-diascriminatory, and also constitutionsl.

The metter of marital stetus is neo different. It is not a diseri-
minatory classgificgtion per se. Furthermore, unlike recisl and religious clessifications
in the pest, it has not been employed historically ss a blatant instrument of oppression
or bizotry., Whers it hes been, and continues to be, used, & prima facie case can cften be
mode to justify it. You and I may take issue with some of the data adduced in ite support,
but this hardly: warrents blanket condemnation of the claesification ss inherently diseri-
minatory for all purpeses., No doubt in some instances the evidence in support of clessi-
fying by marital stetus is uncenvincing or downright erroneous. Where thie situstion
obtains, it behoovesius to work to have the classification removed. But it does not follow
that one cen say as a matter of genmeral principle -- much less that it should be pert of a
sinzle perscns' bill of rights -~ that all classifications on the basis of merital stetus
in the area of insursnce, credit, employment, and housing should be done away with,

All this only proves that, goc far as gay people are cencerned, it is
the diserimination sgsinet homosexuals, and not that against single persons, which ie the
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1, The Social Policy Arcument -- All humen societies, and particularly western socie-
ties, have alway:s contsined lerge numbers of unmerried adults. & host of different reasons
account for the existence of single persons. Some ere a consequence of sociel cendictions
over which the individuals involved have little or no ccntrol., Cthers are a result of deli-
berate human choice., Exarples of the first ere bachslors, widows end single women in war-
devastated lands unable to find spouses because the high rete of mele casualties hae
reduced the supply of prospective husbands., Examples of the second sre monks, prieste, and
nuns, who deliberetely eschew merriege as part of their callings,end divorced persons, who
deliberately ended their married stetus. However, this second category is far broader than
the reference to ecclesiestics and divorced persons would indicate, It includes all persons,
minors end edults, who, for whetever personal resson he or the mey have, do not marry. At eny

given time thie group includes those who have postponed marrisge for economic or other
reasons, Ve need not examine tco closely into what these personsl reascns mey be. In any
free society, the decision not to merry ought tc be as free from State sanctions as the
decision to marry, thouzh this does not demy the right of reasonable and equiteble State
regulation of &ither status, ' gingle or married. For our purposes it is proper to
examine what classes of persons sre to be found amongst thie second group of single persons,
i.e., those who deliberately do not merry. Certainly a significent proportion of this
croup consists of persons who, for psychic or =oeciclogical reascns —-- reesons which ere
presently little understcod -- do not merry because of involvement in their careera, The
extent toc which many persong never merry becsuse they are "married® 4o their work is a
phenomenon which deserves gociological study, but that it accounte for a significant number
of single persons is evident from even cursory observation, There sre many persons for
whom their sipgle status is intimately connected with their creativity, In truth,. their
singleness may be the gine quas non of thel creativity, Examples sbound, from the dedicated
school teacher whose totel energies are sbsorbed in his or her tesching to the creative
geniuses of history who never merried and who seem to heve become what they were precisely
becauze the totality of their energies was devoted to their life-work. (Thia, efter all,
is the rationele for the reguirement of priestly celebacy; it would have merit were it
made voluntery rsther than being.forced.) In this regerd, it is noteworthy thet there
never wes a "Mro,® Einetein. For a stste to tex such single persons st & higher rete than
married persons is to place a penality on sebility end creastivity. The social consequences
of such a tax system sre too ominous to discuss.

2. The Fquity Arpument —- There is much validity in the old sdage thet "two cen live es
cheaply as onc. " The converse is also true in the cense that the per cepita living expenses
of o person living alone sre higher than those for someone living with another persen. By

definitién, most single perscns live alone. Thus they pay more for sverything they buy,
either beceuce they must buy in smeller quantities and therefore pay higher unit prices for
alrost everythinz, or they must buy in larger quantitles than they need end ere then con-
fronted with unavoideble waste, Compounding thie situation is the fact that, statistically,
the average and median ages of single persons es a group are lower then those comprising
the married group, if only because some of those in the singles group consist of persons
who are not yet married, but who plan to merry later on in life. DNow it is well known that,
up to e certsin age —- which varies with different occupetions —-— earnings tend to be a
function of age, that is, earnings increase as cne gets older, Since the averege and
medisn sges of those in the married group ere higher then those in the singles group, their
esrnings sre higher than thoce in the singles zroup. (If it be srgued thet married persons
also have larger expenses because of the existence of children, the snswer is thet our tax
eystem elready provides for this in the form of deductions for dependents.) Thus, for the
Government to tex single persons at higher rotes than merried persons constitutes 2 double
injustice, since it requires those whose per cepita living expeunses are higher and whose
average esrnings sre lower to pey higher taxes. This iz discrimination with a vengeance.




&y

i i : e : 4 7 e :
When this diseriminaticn is ps 1Com ax, the injustice is even worege, since such
ay privneiple, thet is, progressive in

he income

taxes are suppoced to be based on th ili o p
chaeracter, with the rete of iof (o

3. The dre nt from Humen Li ty ~- Vere our Government to tax members of one religion
et & rate higher than thst ~rpc=eJ on thoce belo g to other religions, or to tax blscks
at higher rates than whites, the public outery would be deafening, and properly so. Fur-
thermore, such a tax scheme would be immedistely struck down as unconstitutioval. Yet, in
reality, the situation is little different when the lew texes single persons et higher
rates then merried persons, Thisz-is not to deny the right of Government to regulate either
merriage or the single state, so long as those reguletions are equitable and reascnable,
€sf.s the requirement thet a licence must be obtalned in order to marry and that in many
states 2 blood test is required before that licence may be issued, The objection to a
igher tax on single persons than on merried ones steme frem the fact that it constitutes
de facto form of financiel senctions sgeinst single persons ingpprcprigte for e Govern-
ent supposed to rest on a devotion to human liberty., This is true even though such a tax
etem mey pess conetitutional muster and even though it can be argued thet, in theory,
taxes are a form of financial ssnctions eagainst thoee on whom they ere imposed, Fir-
ually ell taexes, even the most regressive ones, are based cn the theory that the tax constis
tutes’'a return for come tengible eccnor or other benefit for which & person may rightfully
be expected to pay. Thus s sales tax texes the assumed benefite of the sale to the cus-
teomer, a properity tax the supposed benefits deriving from the ownership of the property,
en exit tax the benefits stemming from the ability to leave the jurisdietion, etc., etec.
Tke only such tex which ccmes to mind thet does qct epresr to tax some benefit, ecocnomic
or otherwise -~ other then the higher tax rste on single persons -- is a hesd tax., But
even thet levy hes the merit that it is imposed on all persons indiscriminately. No doubt
legiglators have justified higher tax rates on single persons on the ground thet they sup-
posedly heve lower family expensesthan have married couples. But the burden of the equity
argument ebove was to demonstrete that thie is not necesearily so, The opposite may be
closer to the truth. If, then, we trip awey the supposed economic restionsle for hicher
taxes on gingle pereor ~ We ere left with the beld fact that it is nothing but.a head tax,
though a discriminetory one,- which is levied on one particulsr class and which cannot be
justified by posttilating any supposed economic benefit to the taxpayer for which the tax
ig a peyment, #s such, it bears compariscn with more obvious attempts to impose burdens
on persons for reasons of marital status by Governments which can meke no pretence to any
concern for humen liberty. For it is precisely in totalitarian societies that the State
goes to the grestest lengths to control not only the merriesge state, but the entire pro-
cess of child-beering and child-rearing, This is understandsble, since the birth rate
determines the size of & nstion's labour force, the number of men who can be inducted into
its militery forces, end the number of mouthes its econory will have to feed, Where the
State controls ell meens of production, it must, of necessity, also control the production
of children. In such societies, matters like birth control, abortion, fornicetion, mari-
tal intercourese, and the incidence of marrisge must be state-controlled end supervised,
The laws on these subjects in such societies very as those dictating government policy
sccsess the Stete's chenping militery, economic, and social requirements, Two contemporary
exsmples come to mind., Confronted by e surging populetion, which threstsns in reelly Mal-
thusisn terms to cverwhelm its economic resources, the Chinese Communist government has
switched from ignoring the existence of birth control to & national policy of fostering it.
Not only is bﬂrtn control now taught snd encourasged in Communist Chine, but the Chinese
ere urged to postpone merriege end to postpone sexual intercourse., Fornication is eseverely
frowned upen s_nce this can lead to unwented births, Abortions are freely sllowed and
sterlization is encouraged. All this represente o complete about-face from the former
policy, which wes besed on the belief thet Chinca's huge populstion was needed for mili-
tary reseons. This view, which was in vogzue before Chins had sny nucleer cspability, was
supposed to heve stemmed from the notion” that, in any fulure nuclear Yolocahg., Russia
snd the United Stetes would esch leose 200 million people, almost their entire populaticns,
Chins would lose three times as many —— 600 pillion people —- but there still would be 200
willion Chinese left to take over the world sfter the war.
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most countries ol Western Eurcpe or in the United States, much rore slowly then was
nally envisaged in the several five-yesr plene since the end of VWorld Wer II. Conse-
quently, there is a growing dearth of labour, even thouch the Soviet sveiem hakes far
grester use of female lebour thsn do wost industriaT b To meke meiters worse, from
tFe Russiean point of view, the birth rate ka ily falling -- one of the seemingly
neluctable ccnsequences everywhers of e:vanced _nﬂus i ation, To remedy the growing
1 bour shortage, Soviet plenners have discussed curtailing the present automastic rizht to
ebortion, FHousing regulations have alresdy bsen chenged so thet preference in the alloca-
tion of new apsrtmentes now goes to married CCurl=° "'_ 7 than a certein number of
children. The extent tc which Fascist Italy end llazi Germany used the instrumentes of state
power to foster large families ac one sspect of their nat onal policy of military power and
aggression is a metier of history. The cuestion srises whether this kind of dEMOL;aPFiC
manipulation by the State, even though veiled within a tax -structure, is compatible with
our netional concern for huwan liberty. On the one hand nurerous offices within our
Government ere deeply involved in attempts, through education and other voluntsry means,
to reduce the birth rete in the hope that a rate of zero incresse in that rate can be
reached soon enough end meintained for long enough to evoid the ultimete catsclysm, Cur
present tex structure favouring merried couples is clearly inconsisient with these goals

Ee

4, The following argument ie submitted tentatively. I give it no name. You may thinlk
it rubbish. It stems from s belief thet the entire mstter of the tex rates as beiwaen single
and married perscns cen be loocked at from an entirely different perspective. Cne might
ergue that governments in history hsve treditionally presided over the competing cleims
of the breeders and the thinkers within their midst, In primitive, sgricultural societies,
when, to borrow from Hobbes, life wes "nesty, brutish, end short", the Biblical injunction
to "be fruitful end multiply" had logic on its side. Therewas then a nsed to maximize the
population in every ;c:sible wey me 31\ to insure an adeguate supply of hende to perform
ell the necessaries for human survival., Hence government policy could be expected to
favour the breeders of human beings, In today's demograghic world such a policy, if per-
isted in, can lead only to Armezeddon, Consequently, the sconer our Government altere its
domestic policies to fevour ite thinkers over ites breeders, the better it will be able to
cope with current derographic problems. Such & policy would alsc tend to improve the popu-
lation in terme of quality as well se in terms of size to the extent that a breeding popula-
tion is less given tec retiocinstion, In view of the enormity of the population problem, it
mey not be sufficient merely to equalize the tex retes as between single end married persons.
There msy be good warrant for a tex policy which rewards childlessness and penalizes fecun-
dity. This would mean applying present married persons' tax retes to single people end pre-
sent single persons' tax rates to married people who have no more thsn two children. There
vwould then be a progressively higher tax for married couples for eech additional child over
two., Presumably the tax rates would be equalized for esingle persons end childless merried
pereons,

If it be ergued thet this would discriminate ageinst merried people
with children, it should be pointed out that the present system discriminates against esingle
persons not only in the amcunt of taxes they are required to pay, but in the menner in which
taxes are egpent. An inordipnately high percentage of taxes on all pgovernment levels goes to
support ckild or child-resring sctivities. The schools sre a prime exsmple, and they account
for a large part of our tax money. Married persons not only paey proporticnately less of
their income in texes than do single persons, but, throuzh their chlldren, they sre direct
beneficiaries of more bax-sunrorted ectivities then are esingle persons. The octewaible dis~
crimination im faveur of single persons which argumeni #* proposes would hardly offset the
ineguities presently working against single persons in other aress of our tex cysten,

I had not planned to extend this so long. For what it ie worth, I
hope it mey be of some help. 4ll good withes for the New Year,

cc: Valter E. Barnett Very sincerely,
Craig W. Patton, Esq.
¥icheel Miller, Esq.
William B. Kelley
R. A. Laud Humphreys
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