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FOREWORD

The attachedzésumé is in two parts.

Part I consists of an exposition of the individual
and sccial consequences of the cantinued existence on the statute books
of our repressive sex laws. Because many of these laws are, to a large
degree, either unenforced or unenforceable, many people have erronecusly
concluded that they are of little or no moment. The truth is that
millions of otherwise law=-abiding pecple are made criminals by so-called
"morals" laws, their careers destroyed and their lives effectively
ruined for conduct which harms neo one. Part I explains, in brief com-
pass, how this comes about. It points out that these laws are open
licences for blackmailers and extortionists, and it discusses how they
cecntribute to the corruption of law enforcement. Finally, the serious
social consequences which flow from these laws are explained.

Part Il discusses the work of the National Commit-
tee for Sexual Civil Liberties, detailing briefly a few of the Commit-
tee's more important accomplishments during the period of less than 2%
years of its existence. It describes the Committee's plans for carrying
forward the work in which it has been engaged as a voluntary organiza-
tion, and shows that this is now dependent en the Committee's ability ta
become a professionally-funded eperation. It concludes with a specific
plan for a three-year Sexual Privacy Preject, involving a number of spe-
cific goals, and it contains an annual budget. At the end of the three-
year period, the results would be assessed, and the question of con=-
tinued operation considered. As indicated in this budget, no alleowance
has been made for office rent. Because the American Civil Liberties
Union considers the Committee's work of such merit and importance,
offices would be provided by the A.C.L.U. and the cost would be borne by
the A.C.L.U, Foundation. Mr. Aryeh Neiexr, executive director in New
York of the A.C.L.U., assisted in the planning of this project, and he
can testify te the work of the Committee.

Princeton, New Jersey
T March 1973




PART I

The National Committee for SBexusl Civil Liberties comsiste of e group
of lawyere with experience in the field of civil liberties and of authorities in related dis-
ciplines working for the dismantling of the entire structure of ecriminality end diseriminetion
which surrounds privete sexual conduct between consenting sdulte. The Committee's initial
ingpiretion came from the American Civil Liberties Union, and its purpose is to emulate in
the specisl field of sexual eivil liberties the work of the verious chepters of the Union in
the genersl area of civil liberties. BSpecifically, thie meane working for repeel of formica-
tion, sdultery and scdomy laws to the extent that they punish privete consensual conduct
between adults, repeal of gexual policitetion stetutes, end repeal of stetutes prohibiting
prostitution, reserving to the state only its right to regulste prostitution where it invelves
some commerciasl enterprise in the same way it now regulates other commerciasl activities.

Becsuse arrests for these crimes are mot very visible, because prisom
terms, when imposed —- at least for first offenders -~ are usually short, and especially
because some of these laws are, in terms of the number of offences committed, largely unen-
forced and unenforceable -- for all these reasons the average men has no comprehension of
the degree of humen suffering they inflict. The immensity of the problem was recognized by
the American Law Institute as long ago as 1955 when, in recommending the repeal of all sex
lews intruding upon private reletions between consenting adults, it wrote as follows with
respect to illicit relations, both heterosexusl and homosexusl:

¥, . . existing law is substantially unenforced, and there is no prospect of real
enforcement except against cases of violence, corruption of minore and publie
golicitation., Btstutes that go beyond thet permit caprieious selec¢tion 6f a very
few cases for prosecution and serve primerily the interest of blackmailers. . . .
Further, there is the fundementel question of the proteetion to which every indi-
vidual is entitled egeinst state interference in his personel affairs when he is
not hurting others., lastly, the practicalities of peclice sdministrstion muet be
considered, Funds and personnel for police work sre limited, snd it would appear
to be poor policy to use them to any extent im this area when large numbers of

etrocious crimes remain unmsolved," [Model Penal Code, Tentetive Draft No, &4
(Philadelphia, 1955), comments on article 207.5 at pp. 278-279.]

The question nevertheless arises why one should insist on repealing
lewe which ere, for the most pert, unenforced and unenforceable so far as most private adult
conduct is concerned., The reasons are cogent and compelling. To wmeintain on the stetute

book lsws which are mot intended to be enforced and incapeble of enforcement violetee every




ol

rational prineciple of jurisprudence. It not only bringe the law itgelf into general disrepute,

foetering contempt for lew generally, but it stends ss en open invitetion to blackmeil, extor-
tion, end other corruption. Laws are supposed to be enforced even though no eriminel statute
ever succeeds in reeching all its violators., As long es there is some remsonable connection
between the number of offences end the number of prosecutions, the equitable sense of the com-
munity is not outreged and public respect for the lew ie not corroded, But where, as hae fre-
quently been pointed out, there ere at least 1,000,000 offences for every prosecution, the law
iteelf becomes a mockery snd can then be used as ean instrument for private vengesnce. The two
prosecutions under the New Jersey fornication statute instenced in Pert II below serve as
cleer-cut examples. These are the only cases in the pegt 70 years where any prosecution wae
ever instituted under this law, which goes back to 1796, The first cese involved & mother
whoee maternity of two illegitimate children came to official attention through her epplicetion
for welfare, After prolonged investigetion, the father was found, end both he end the mother
were progecuted. The second prosecution was conly recently instituted. It involves & movie
actor and hie director, charged with fornication and ccnspiraecy to commit fornicetion in the
course of filming & movie which hee been widely distributed to several drive-in thestres in New
Jersey, Believing that he would be unsble to obtain e conviction on the ground thet the film
wae obscene, the prosecutor decided to use the fornication law es e substitute. In eddition

to the criminal proceedings, a civil action is about to be brought by the state in an attempt
to seize the aseets of the corporetion which owns the film. Another legal action is threstened
ageinst the cecrporation's stockholdere,

Casee such as theee, however, sre only a small psrt of the picture., It
ie the cases which ere not prosecuted, but where prosecution is threetened, the cases which
ere not reported, but where the victim wae successfully bleckmeiled, thet convey e better idea
of the dimension of the humen suffering which our repressive sex laws engender, Whitmen
Knepp, cheirman of the New York City Commiseion which recently completed its investigetion of
corruption in the New York City police depertment, hees stated publicly that "our lsws dealing
with such probleme ss gambling , . ., and sex sre , , . an importent source of [police] corrup-
tion." (As quoted in the New York Times, 7 Junme 1970, p, €5, columm 1,) He could, with
greater accurecy, have stated thet these laws corrupt not conly the police, but the entire fab-

rie of our society. In 1968 the New York Times reported on a study of one hundred cesee of
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mugging in New York City, which indicated thet "at lemst 20 per cent of the ettacks studied
were ageinst chronic drunks or men seeking the éompany of prostitutes or homosexusls, victime
who by their hebits are unusually vulnersble to being mugeed.' (20 May 1968, P. 52, colums
1-2) 8ince the investigation was limited to court cases, it wag, by definition, confined to
whet hed come to the attention of the authorities. It involved only the visible portion of
the iceberg which constitutes sex-related beatings and robberies. It is no exaggeration to
say that, for every such erime which is reported, at least four others go unreported and unde-
tected. The same Timeg article cited "a survey by the National Opinion Research Corporstion®
which "indicated thet about 50 per cent of all robberies mre never reported to the police,"
(Ibid., p. 52, colums 2-3) But those robberies invclved gll forms of the crime, not just
robberies with sexuasl overtones., In view cf the fact that the proportion of sex-related crimes
which ere reported to the authorities is far lower then thet for other iypes of crime, one can
cnly speculate on the proportion of sex-releted robberies which go unreported.

To congider the effects of these laws only on those who indulge in promis-
cuous sexuel relations would be a disservice to the thousands of persons whose lives have been
blighted, not becamse of some pessing sexual indiscretion, but because they are known to be
living with perecns -- either of the opposite or of the seme sex -- under conditions amounting
to a violation of some erchaic sex lew. Adulterers and homosexuals ere particularly cpen to
this kind of diseriminetion, which includes loss of employment, insbility to obtain housing,
and denial of access to numerous professions. In truth, cohebitetion with someone for illicit
sexual purposes is not really necessary. Mere knowledgze that a person is homosexual --
without eny evidence of violation of eny law -- can result in various forms of diseriminestion
or of eganctions, Imporiant for our purpose ie the centrsl fact thet all these discriminatory
prectices rest on the sssumption thet the individual's putative conduct constitutes a viola-
tion of law, Within the compass of these peges it ie not possible to instence the manifold
waye in which the existence of these sex lews is used to wreck hevoc with the lives of thou-
sands of otherwise law-abiding persone, Only a few situations cen be touched upon, and these
must serve as surrogete for many others. The vulnerability to blackmeil end extortion of per-
gons who violaete these laws is obvious. Further, es victims of assasults end robberies, they

are unable to complain to the authorities without themselves risking prosecution for the crimes

their sexuel conduct represents, 4 substantial body of people are thus denied the legal pro-

tection which every civilized society customarily mekes availeble to all those
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who suffer violence to person or property. The injuries which these lews inflict are even more
epparent in the wide erea of employment. Their perdurence as crimes on the statute books, even
though usuelly unenforced, is used to jugtify wide-spread discriminetion by both government and
privete employers. Private employers can, of course, fire or refuse to hire snyone they plesse,
limited only by the rather narrow restrictione impoeed on them by existing fair employment laws,
Obviously they ere likely to fire or deny employment to persons whom the lew denominates es
eriminel, Homosexusls, in fact, need not have actuelly viclated any lew in order tc lese their
jobe or be denied employment, Mere knowledge that en individusl is homosexusl ie gufficient.
Adulterers and fornicetors have ealso fallen within the same discriminstory net. New York City
pelicemen have been diemissed for living with women not their wives, and F.B.I. agents have
been sacked for similar reamsoms. A Federsl postsl clerk was fired for "illicit cohabitation"

with & women not his wife, and an air controller loet hie job with the Federal Ayiation Admini-

straetion for the same offence. (Their cases resched the courts respectively as Mindel v. U. 8.

Civil Service Commission, 312 Fed. Sup. 48 (1970) and Pope v. Volpe, Fed. Dist. Court for the

Diet, of Columbim, civil suit #1753-69, filed 5 February 1970.)

As the nation's lergest employer, government -- national, state, and
local —- is the largest discriminator. Ite role in this regard is not limited to thoee it
employs directly, eince, through ite licencing asuthority, it controle the pattern of employment
in a nmyried number of osteneibly privete occupations. The instances of homosexual denied an
opportunity to esrn a livelihood because they heve been denied & licence to engage in certain
occupations or professions ere so numercus as to beggar enumerstion, The best kmnown involve
the denial of security clearancee, which are issued by the Federal government end ere required
for anyome working in a firm having eome comnection with netional security. For memy a person
in a scientific or engineering field, denial of a security clearance is tentemount to life-time
unemployment in his chosen career, since there ere virtually no openimge in hie profession
which do not require & government cleerence, The ostensible rationale for these denisle is thet
homosexuals are vulnerable to blackmeil and sre therefore likely to betray secrets vitel to the
netional interest. This reasoning fails where the homosexual openly scknowledges his sexual
orientation to his employer eand his own sssociates, and is thus bleckmail-proof., On other
occasions the Government hes claimed that homosexuality constitutes a psychological disebility

disqualifying the employee frem his work., The specicusness of thie ressoning beccmes increa-
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gingly apparent from the cases where the homosexuality hes had no conceivable nexus with the
employment scught. The denial of work permits to homosexuasl texi-drivers and of a driver's
licence to a homosexusl sutomobile mechenic constitute examples,

In strict legelity, it is only homosexuel acts which are eriminal, not
the mere condition of homosexuality, to punieh which would clearly viclete long-settled con-
stitutionel principles. But this distinetion is continually ignored in government employment,
from which known homosexuasls ere all but totelly excluded. A few government firinge have been
successfully challenged in the courte, but this ies not a vieble remedy for meost persone, who
ere likely to be reduced to penury before they have exhausted the necessary administretive and
judicial procedures. That the existence of sodomy as a crime on the statute book is the true
warrent for all such government diserimination is made clear by a current case invelving a
homosexual engineer in Celifornie, whose security clearence the Federal government is attemp-
ting to revoke, Rebuffed in its efforts to depict the men es umstable and unreliable by effi-
davite from hie employers depoeing to his unquestioned reliebility end fine performence ass an
employee, and faced with the fact that, as an scknowledge homosexual, the man cannot be black=-
magiled, the government hae fallen back on whet slways constitutes the true reason for such
action, namely, thet the men engages in conduct which is criminel.

The discriminatiom which exists in employment is metched in other areas.
Bonding, often necessary for purpose of employment, is allibut impossible for a known homosexual
to obtain, There is substential evidence that known homosexusle charged with non-sexual offen-
ces who seek releese on bond pending triel ere likely to heve their bails set st substentially
higher figures than those set for heterosexuals charged with the same offences. Known homo-
sexuals ere denied insursnce, not because the risks againet which they seek to be insured ere
any greater because of their homosexuality, but simply because of prejudice, The ebility to
obtein suiteble houeing and to remain in it once obtained is continuelly 'being denied to homo-
sexuals, This is true even though they mey heve been model tenants. Because homosexuality is
egeinst the law, it tekes only a strenger's knowledge thet an individuel is homosexual to

cause him to be evicted from an apartment which he may have occupied for years. Some of the

cruelest injustices tske place where child custody is invelved. Om the fiction that they ere

unfit mothers, lesbiens who heve been exemplary perents &re often deprived of their own chil-

“idren in child-custody cases. This despite the all-but-universal rule in such proceedings
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thet the mother is tc be awarded.custody of her children unless there exists overwhelming evi-

dence of her actual unfitness es & perent. Visiting rights ere gimilarly denied to homo-

sexual fethers, These cases merely confirm the corrupting influence of our present sex laws,

for, though there be no specific legel provision thet homosexuality, per se, constitutes
grounds for denying a mother custody of her children, judges ere not immune to public atti-
tudes, particulerly when exercising discretionery authority, as in custody ceses. Rooted as
they are in archeic morsl concepts, our repressive sex lews reinforce these moral prohibi-
tions, es they were intended to do., Thus the law shares responsibility with other egencies,
euch aes the church, the schools, and the family for sheping public ettitudes and mores.

The injusticee here described cannot be cured merely by amending pre-

"sexusl orientetion™ within the list of reasons

gent anti-discrimination lews so as to include
for which diseriminetion may not be practiced. All such emendments will reet on parlous legal
grounds so long as the basic conduct involved remains criminesl. Digcriminetion will continue
to be precticed by those who will claim -~ probebly with suceess -~ that no lew cen constitu-
tionelly require an employer to hire or a landlord to rent to enyone who engsges in criminal
conduct. Though the city of San Frenciscec laet yeer smended ite fair employment ordinance so
es to prohibit diseriminetion in employment for reesons of sexual orientetion, the Pacific
Telephone & Telegreph Company in Sen Francisco has cpenly flouted the law with impunity, and
continues to meintein a publicly-declared policy of refusing to hire any homosexusl.

Until now we have considered only the cost to the victims of discrimina-
tion. There is, however, a social price which is being paid, and no estimeste can be made of
its cost. The existence of the sodomy lawe is one of the strongest forces responsible for the
continustion of that devient subculture begt described sg the homosexual ghetto, a phenomenon
to be found in all of the very large citiee of thie country. Like all ghettos, the homosexual
one has its distinctive argot, its peculiar dress, and its own mennerisms -- that is, its own
life~styles. Where 2 ghetto is the result of linguistic, religious and/or other cultural dif-
ferences unconnected with any legael discrimination, the way iz always open to members —- or at
leest to their children of a new generstion -~ to leave the ghetto and, through the procese of
acculturation, to join the mainstreem of Americen life, In this menner the American melting
pot served to dissolve the earlier Italian, Jewish, and other ethnie ghettos which once existed

in many Americen cities. The inhabitesnte of those ghettos were objects of open economic and
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social discrimination st the time of their existence, but there never were any legel berriers
to the disappearance of these separste enclaves,

The same is not true where a ghetto is reinforced by specific legal
diserimination. Then the process of assimiletion becomes difficult, if not imposeible. The
history of the black ghetto ie impressive witness to the need for affirmative legal sction if
these barriers ere to be broken, because they exiet ss the minority's response to the diseri-
mination sgainst it. Where the law: serves to perpetuete rather than eliminate the ghetto, ite
members feel trapped, end there rises a subculture which is not only distinct from the general
society, but one which is alienated, disgruntled, end disaffected, Membere of such s ghetto
do not and cannot contribute their full potentiel to the larger society to which they belong.
Sullen and discontented, they are open to the syren calls of every visionary or revolutionary
who promises scme improvement in their lot, This ie recognized today in the case of the black
ghetto, It is less true in the case of the homosexual ghetto only because the homosexual,
unlike the bleck men, is not indelibly marked by color with the reison d'etre for the diserimi-
nation ageinst him, Because he can "pass", he cen escape from the ghetto or need never live
in it, but todothie he must, in most instancee, be prepared to live a life of deviousness,
duplicity, and deceit. Outside of the ghetto -~ and sometimes even within it -- a vieble
existence is possible for most homogexuals only within the interstices of society, where the
prying eyes of employment egencies, police, dreft boards, the F,B.I., insurence sgents, inqui-
sitive lendlords end neighbors, and all the other types whose presence involves some form of
investigetion, do not probe too deeply.

We are now not coneidering the cbvioue human toll which such & twilight
existence represents. What needs to be noted is the social cost to the community, the cost in
terms of human potential unrealized, which such diserimination entsils., Homosexusl renks sre
littered with wested careers, with people of ability and talent unable to put their abilities
to best use, whose sctual occupations represent tectical compromises between what they are
capable of achieving end what they are in fact able to achieve if they are to maintain their
precarious place within our persecuting society. Cases to confirm this ere legion, No actual
legal conviction is necessary; just knowledge thet an individual is homosexual and that homo-

sexuality is egainst the law is sufficient to destroy him. All welks of life are represented

-- the would-be lawyer who, upon passing his state bar exsminations, is turned down by the
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character committee of his local bar sesociation with the result that he finde a job in & law

office helping with briefs, the highly-regarded teacher discharged when his homosexuality

becomes knewn during his participetion on a T.V. progrem, whose school sdministration demon-
strates its sense of compession by offering him a job ee a janitor in the same school, the
eutomobile mechenic inetanced sbove who is refused a driver's licence, the Ph,D, in estronomy,
whose field of expertise ie one of those in very great demand, uneble to obtain e security
clearence, end hence denied meaningful employment for most of his working life, These congti~
tute but a emell sample of cases taken from real life,

The fect thet homosexuals are the principel sufferers in matters of
employment end relsted arees should not obscure the fect that our repressive sex laws are
pan-gexual in their effects., The prostitution laws are a good example, In recent times the
purview of these lawe haes been much broadened, so thet meny of them are no longer limited in
their applicetion to the women partners in heterosexual intercourse. In en even-handed dis-
play of injustice, many modern penal codes punish both the prostitutes and their customers,
and include homosexual es well es heterosexuel éonduct. As indicated at the beginning of thése
peges, if prostitution statutes were limited to the regulation of the commercial and health
espects of these relationships in situations where business enterprises -- rather than two
individuale -~ are involved, little objection could be made to them. It is the intrusion of
the criminal law into the private sexual conduct of willing adulte who choose to give or taeke
something of value in connection with their sexugl reletionships which makee them so objee-
tioneble. These sre the kind of lews, par excellence, which provide the widest opportunities
for extortion by the police; they create situstions where "pay-offs" and greft are all but
universal, Together with anti-gembling and drug statutes, the prostitution lews are among the
most important factore making for corruption within our society. They are ean open invitation
to the spread of criminal syndicetes in the same way they conduce to the wholesale corruption
of law-enforcement officers, The modern practice of punishing the prostitute's customers
meene thet these lawe no longer affect only one social cless, but injure persons in all walks
of life. Even e mere errest under these stetutes, without eny conviction, cen have a sceri=-
fying effect, Like all "morale® lews, the harm they produce cannot be measured by the rels-
tively light penalties they inflict. Particulerly where the person invelved is a prefessional,

ell thet is necessery is for news to get sbroad of his srrest under one of the prostitution
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lawe and he cen find himeelf without & job, his career destroyed, and himself confronted with
serious domestic complications with wife or family,

A few jurisdictions hsve repesled their general sexusl solicitation
laws end now penalize only sclicitetions for the purpose of prostitution. In some of those
jurisdictione the police have de fecto reinstituted the repealed statutes by employing the
golicitetion-for-the-purpose-of-prosgtitution statutes to arrest eimple sexusl solicitors whe
ere nc longer guilty of any offence. It is relatively essy for & vice-squed officer to fabri-
cate a charge by cleiming thet the sclicitor either offered or requested money in ccnnectien
with his sexusl proposel. This situation ie particularly prevalent in Chicago, in the state
which wae the firegt in the country to reform its fornication end adultery laws snd to repeal
ite sodomy and general sexual solicitetion statutes. Thus the soliciting-for-prestitution
lews, which are invariably & part of ell prostitution legislation, are sometimes used to
defeat the legal reform which " is accomplighed when a etate repeals its general sexual soli-
citation law,

The foregoing has merely touched on the countless ways in which our
repressive sex laws continue to effect the lives of thousende of people. Because of the
shroud of gecrecy which continues to surround everything connected with sex, because of the
erbitrary, capricious, and oftentimes corrupt menner in which these lewe are enforced, because
the vietims of these lews —— unlike victims of other forme of injustice -- are either unwil-
ling or unsble to speek out —-- for these and other reascns the myth persists that these laws
ere dead letters and thet few people ere affected by them, Nothing less than their complete
excision from the statute bock can remove from the lives of millions of Americans the intole-

rable burden of suffering they produce,
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PART I1I

As stated at the beginning of Part I, the purpose of the National Com-
mittee for Sexual Oivil Liberties is the dismentling of the entire structure of criminelity
represented by our repressive sex laws. In pursuit of these goals, the Committee operstes on
three levels—— administrative, legislative, and judiciel, Exemples of the first involve rep-
resentations before penal or criminal lew revision commissiore or committees in ststes where
such bodies heve been appointed. The Committee also appears before appropriate legislative

bodies, usually judicisry committees of one or the other houge of state legislatures which are

considering penal lew reform. Thus committee members have eppeared personslly before penal

law revision commigsioms-- sometimee only before individuel commigsion members =- in Massgachu-
setts, New Jersey, Ohio, Nebraska, and California, In Nebraskas the mere plecing of the Com-
mittee's brief on sexusl solicitation 4im the hends of the cheirmen of thet stete's penal law
revision commission -- through perscnal contect -- produced surprising results, The commis-
sion had been: instructed to follow the newly-enacted Colorado code, which continues to crimi-
nalize sexusl golicitetione even though the Colorede criminel law revision commiseion had it-
self recommended in a contrary sense. Despite the Colorade precedent, and even though the
Nebraska commission had, in its original draft, proposed a solicitetion stetute, the Nebraska
commisgion accepted the reesoning of thies Committee's brief end recommended to the Nebraska
legislature a criminel code sane any sexual solicitation provisions. (It had already followed
the Colorado code by recommending that fornication, edultery, end congensual eocdomy between
adulte in privete be dropped as crimes.) Regrettably, the Committee has hed neither the funds
nor the perscnnel to meke personal representations in most jurisdictions, end it has therefore
had to limit its activities in most instences to written communicatione with cheirmen of penal
law revision commissions. This is obviously a far less effective method of operation. The
same factors have limited personal appeearances before legielative bodies comsidering penal law
reform, Committee members have eppeared personally before legislative committees or members
of such committees in New York, New Jersey, end Ohio, snd they have been in correspondence with
legislatore in Pennsylvenia and Maryland. Perscnal representations by the Committee last year
before the Judiciary Committee of the Ohio Senate -~ efter the Chio Assembly had passed the
propoesed new Chio Criminal Code, but when the fate of the sexual proviesions of that messure

were in doubt in the state senate -- are recognized as having been an importent factor in
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insuring the bill's ultimate pessege with the provision for repeel of the Ohio sodomy law

intact.

The Committee's most salient success in the ares of criminal law revi-

sion ceme soon efter its formetion in 1970, and involved the Netional OCommission on Reform of

Federsl Criminsl lLaws, headed by former Governor Brown of Californis, Thet body, in ite pre-
liminary draft, hed recommended sn odious solicitetion provision, punishing the most harmless
forms of sexual solicitetion, both heterosexual and homosexusl. Through personal contactg —-
in this case with the head of the netional commission's staff, Professor Louis Schwartz of the
University of Pennsylvenia law School -- the Committee succeeded in having this noxious provi-
sion excised, and, in the Commisgion's final draft, as submitted by the President to Congress
in Jenuery, 1971, it was replaced by an innocuous disorderly conduct provision of a non-sexusl
cheracter which the Committee had itself drafted., In this connection, the Committee's mono-
greph, entitled "Why Reform the Scdomy Lews?", sppeared in the published volumee of the
heeringe on reform of the federal criminal lawe held by the subcommittee on criminsl laws end
procedures of the Judiciary Committee of the U, 8. Senate.

In the judiciel erea the Committee wae the moving force behind the so-
called Buchanan caese, in which the Federel Distriet Court for the northern district of Texas
held the Texme sodomy statute unconstitutional on grounds that the law wee applicable to hetero-
sexual conduct between merried persons. The case eventuslly reached the U. 8. Supreme Court,
where it was returned to the district court without eny decisicn on ite merits in the light:of
a recent Supreme Court ruling that restricted the ambit of the Dombrowski decision on which the
entire litigetion hed hinged. This would have made it necessary to exhaust all state remedies
before any federal determinetion of the issues ¢ould have been had. This, end other conside-
rations, mede it prudent not to continue further with the case, The Committee and the Americen
Civil Liberties Union were gmici in the case. Imn Colorsdo the Committee instituted two suits
on its own, The first succeeded in overturning the sexual solicitetion portion of a Denver
municipel ordinmance. The second hae resulted in a decision thet the solicitetion provision of
the newly-enscted Colorado Criminal Code is unconstitutional., The letter is presently omn
appeal to the Supreme Court of Coloredo, where the prospects are good thet the deecision will

be sustained, The importance of this last cese is emhanced by the fact that the Colorado law

at issue ies virtually identical with the golicitstion provision of the New York penal cdde,
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both heving been derived from section 251.3 of the Model Penal Code.

Two years sgo the Committee wes smicus in a New Jersey prosecution

involving the fornication statute of that state. The case went to the Supreme Court of New
Jersey, where the defendent was scquitted. However, the court's decieion avoided the consti-
tutionel issues which the Committee had resised, thus seving the statute, The Committee has
recently entered the second New Jersey fornication prosecution as amicus, one’in which the
prospects of reaching the ultimate constitutional questions are good. In addition to the
ebove ceses, the Cormittee hes been involved in other actions, either directly or es emicus,
which never went beyond the trial stege or which were dropped for verious reasons. The most
promiging of these involved a congtitutional challenge to the combined sodomy end solicitation
statute of Pennsylvenia, which was dropped after the trisl stage.

It is cleer from the foregoing that the Committee's metivities have been
sporadic end uneven. As a voluntery group, without funde for neceseary'travel, and usually
without the financial ability even to communicate by long-distence telephone, it has had teo
limit its sectivities to areas close to its membere and within their finencial resch. Thus
golden opportunities for effective sexual law reform have gone begging in many jurisdictions.
Becsuse they have not been exploited, some of these ere being permanently lost. 8o hampered
is the Committee by lack of funds, thet it hes besnunable to furnish copies of the pleadings
end decisions in its own cases to more then the two or three of its members who are directly
involved, BEven more tragic is the Committee's inability, for want of money, to follow through
on the successes which it does attain. This is particularly evident with respect to its
several accomplishments with penel law revigion commissions -- achievements which are con-
tinually placed in jeoperdy by the Committee's insbility tc eppear personally before the legis-
latures to which these reform proposals are presented. The presence of a Committee represen-
tative on the legislative scene would go far to insuring the asctual ensctment of the proposals
into lew., In Nebragkas, for example, the ultimete success of sexual law reform is presently
in the handes of the legislature, but the Committee has no funds to send e repregentative to
appeer before the spproprieste legislative committees in Lincoln to see that what wae accom-
plished within the stete revision commission is not lost in the legislature, 8o, too, with
the national Congress; the ability to follow through on the Committee's initial success with

the Netional Commigsion on Reform of Federel Criminal Laws depends on its sbility to defend

the reform proposal before the Congressionsl committees involved,
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Lack of money frequently casuses the Cormittee to attempt to do by corres-
pondence what should be done through personal contect. The situaticn in Montana is en exsmple.
The eriminel law revigion commission of that etete recommended reducing the punishment for
sodomy in its proposed code from the present penalty of life imprigonment to five yesrs. The
co-cheirman of the Committee, Professor Welter Barnett, wrote to the Montene commigsion chair-
men end succeeded in convincing him that the entire sodomy proviesion should be expunged
to the extent that 1t penalized privete congensuel conduct between mdults, At thies point com-
munications between the two ended, with the cheirmen indicsting thet the entire code wese being
held up for abcut & year in order to consider other legal questions., When the proposed code
once again saw the light of day, the penelty for sodomy hed not been deleted, Rather it hed
been increased to ten years. This is a case -- unfortunstely too typical -- where it is
reascnable to believe that, had the Committee been able to send someone to Helena, it might have
been possible to have induced the Montena commiesiocn to jettison the entire sodomy provisioen.

In California severesl groups have recently come together and drafted an
entire package of eexuel law reform measures, These were shown tc Frofessor Barnett, who,
though impressed by the group's good intentione, was struck by its ccmplete lack of professional

knowledge, by ite ignorance of legislative procedures, and by its obvious ineptitude in the area

of legal draftemenship. At the group's request, Professor Bernett provided asssistence, devoting

whet time he could spare from his duties as professor of law et Hastinge School of lLaw to the
drafting of legielation which could pass legislative muster. Fven so, he could not epare all
the time the project required. The situation is made even more distressing by knowledge of the
fect that prospects for sexual law reform are brighter in California then anywhere else in the
country, When in addition it is recognized that Californias, like New York, is e bell-whether
state, so that what heppens in California has more then a proportionste effect on other juris-
dictions, the importance of en effective reform cgmpaign in that state ig self-evident, Yet
even in Californis, where the Committee does have three members, those members are unable to
devote sufficient time to its efforts, with the result that the job which needs to be dcne ie
not being done even though the Committee has the expertiese to do it, The California situationm
is further compounded by the fact that the voluntary, though inept, groups presently working
in that state for sexual lew reform are precieely the kind of veluntary organizations which

need to be formed in every state where sexusl lew reform is to be pursued. Omce such groups
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have been esteblished, they cen povide & locel base to which this Committee could furnigh pro-

feseional mssistance. The ultimate goal would be the existence of competent and vieble locel

groupe in every jurisdiction working for reform. Were such a voluntery group presently in exis-

tence in Nebreaske, there would exiet a genuine alternative to the Committee's sending its own
representative to appear before the Nebraske legisleture. Over the period of its existence,
the Committee has come into contact with many people in different stetes who are anxious to
start such voluntary groups, but who lack the knowledge end experience as to how to organize
them, how to proceed when orgenized, and how to formulate realistic goals. The Committee is
mogt enxious to set up such local groupe and to provide them with the basic knowledge of legis-
lative procedures =~ knowledge which it cen provide in abundence -- but, once again, this
requires time and mcney,

The Committee is assisted in its work by a Board of Consultente consis-
ting of euthorities in various disciplines, who meke availeble resesrch materials or provide
position pepers to buttress the Committee's formel presentstions before legisletive or adminis-
trative bodies. However, the consultents are not limited to this role, end, on occasione, they
have joined regulsr committee membere in personal appearences before such bodies, Members of
the Committee e Well as those on ite Board of Congultente have an impreesive list of publica-
tions to their credit, Profeessor Barnett's forthecoming book, Sexusl Freedom snd the Constitu-

tiom: 4n Inquiry into the Constitutionality of Repressive Bex lLsws, hes alreedy been described

es "the definitive word on the subject." Though not yet publighed, it has been cited by =
Jjudge of the New Mexico Court of Appeals in support of hie diseent from a sodomy conviction.
(Stete v. Trejo, 494 P, 2d 173 at pp. 175 et seq.) Professor Lee Rainweter of Harvard, a mem-
ber of the Board of Consultents, is & national suthority on the sccioclogy of deviance., His
protégé on the Committee, Professor Leud Humphreys of Pitzer College, Clasremont, Californisa,
won the C. Wright Mills awerd of the American Socioclogy Association for hie Tearcom Trade:

Impersonel Sex in Public Places. This study opene entirely new perspectives in our understen-

ding of the sociology of so-called "public" sex sets. FProfessor Humphreys is currently wri-
ting what is expected to be the authoritative word on eex in prisone =- hopefully, to be pub-
lighed under the Committee's own imprimatur. Dr, Michsel Valente, sometime hesd of the depari-
ment of theology at Seton Hall University, South Orange, New Jersey, end also one of the Com=

mittee's consultants, won wide-spread accleim with hie Sex: The Radical View of & Catholie
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Theologian, The book is & brillient asesault on the entire Judeo-Christian sexuel ethic in

all its ramificationa. It is perhaps the most important intellectual challenge to the assump-
tions implicit in thet éthic ever to appeer in print. Ae a meeans of chenging our thinking
about pre-maritel intercourse, fornication, adultery, sodomy, prostitution, and pornogrephy,

it is without a peer,

The above are only s sempling of books and articles by members of the
Committee or its consultents. In addition, the Committee has itself produced two meonographs,
one on sodemy, the other on sexuel solicitetion, which have had wide distribution and have
come to be recognized as constituting a significent contribution to their subjects, It was
the Committee's monograph on solicitation which proved decisive in causing the deletion of the
solicitetion provisions from the codes proposed for the United States end the state of
Nebraska.,

In terms of over-all etrategy, the Committee is mindful of the importance
of encouraging professionel and opinion-moulding orgenizetions to take publiec positions in
favor of sexual lew reform. Here, too, lack of money has prevented the Committee from imple-
menting its plans except with respect to the Americen Bar Associstion. Beginning with per-
sonel eppesrences by two committee members st e meeting last June of the Executive Counmcil of
the A.B.A.'s Section of Individual Rights end Responsibilities, the Committee hae steadily pur-
sued ite goel of having the House of Delegates of the A.B.A, teke a forthright stend in faver
of repeel of state sodomy statutes, reserving for the criminal lew only ccnduet invelving rape,
public indecency, or reletions with children, 4s & result of the Committee's efforts, its
proposal was referred to the gsection's subcormittee on Equal Protection of the Lew. The latter
group unenimously reported if favorebly to the Council of ite parenmt body, the Section of Indi-
vidual Righte end Responeibilities. That group, in turn, has now approved the resolution and
has recommended ite adoption by the A.B.A,'s House of Delegetes. A similar propesel, which
was presented tp the A.B.A.'s Section of Criminal lew, wae favorably recommended by that sec-
tion to the House of Delegates at the Cleveland meeting of the A.B.A. held this past February.
Ag & coneequence, the House of Delegates of the A.B.A. will, at ite next meeting this coming

summer, heve resclutions from two of its sections urging it to take a stend in fevor of sodomy

repeal, recormendations which are almot certain to be adopted. There are other professional

orgenizations which the Committee feels should meke similar public statemente, but the Commit-
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tee has neither the necessary funds nor the ability to meke further clsim upon the time of
its members -- all of whom ere volunteers -- to bring this about. (The Committee's success
with the A.B.A. restes lergely on the fect thet the Committee lesst year decided to hold semi-
ennual plenary meetings of its own et the same time end place as the A.B.A. meetings, so that
committee members would be at the A.B.A. scene for this purpose.)

The Committee atteches grest importence to the recruitment of lew stu-
dents to work in the field of sexual civil liberties. One of its newly-asppointed members is
still a law student, due to teke his Californie bar examinations this summer., Another was
edmitted to the Ohic ber only e few months sgo, after hsving amassed en extraordinary record
of acedemic distinction while a student st the Chio State University S8chool of law. It is
the Committee's view that succese in the sres of sexual civil liberties may, to some extent,
depend on recognition by a sufficient number of prectitioners that this is en importent and
distinct branch of the law, Older sttorneys ere not likely to recognize this need, nor do
they have the necessery sense of ccmmitment which success in thie field requires. The Commit-
tee would like to visit different law schools to recruit potential volunteer lawyerg for its
work, but, here again, it is handicapped by leck of personnel and funde for the purpose,

The Committee has plens in other arees &s well, but they hasve not been
implemented for the same reasons. In sum, the Committee has concluded thet sexuel lew reform
cannot be sccomplished through the spere-time efforts of unpaid volunteers alone. Volunteers
are essential, but there must also be available & few full-time professionsles together with
the necessery finencisl resources in order for the undertaking to be successful. In en
effort to remedy these wesknesses, the Committee is proposing e three-yeer Sexusl Privecy
Project, which would be carried out in coﬁperation with the Americen Civil Liberties Union,
This would be headed by the Committee's co-chairmsn, Professor Welter Barnett, who would
give up his position on the feculty of the Hastings School of Law, University of Californis,
in order to devote full time to the work. In eddition teo filling the lacunse in the Commit-
tee's present operations, the project weuld:

(1) mount a co®rdineted naticnal litigation sttack againet laws involving sexual privacy;

(2) develop case meterimls, model plesdings, end other litigation toole to assist ettor-
neys in instituting effirmetive suits to enjoin enforcement of these laws and to bring sbout
their repeal. (Similer meteriale would be developed to strike down patterns of administra-

tive discrimination, )

(3) serve ss a netional clearing-house to monitor and report on the progress of chal-
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lengee to these lsws and practices anywhere in the country. (Periodic reports would pro-
bebly be issued.)

(4) meke en initiel investigetive survey of the sex lews of each juriediction, and

(5) meke an investigetive survey of discrimination arising from the existence of these
lews in every juriediction;

(6) issue a major report detailing the results of these surveys;

(7) meke these findings availsble to legislatures, law revision commissions, and other
interested groups,

To implement this progrem and to enable the Committee to carry on along

the lines already developed, the following ennuel budget will be necessary:

ANNUAL COST

Two attorneys ' § 40,000
Cne secretary 8,500
F.I.C.A. end employee benefits 4,000
Telephone 6,500
Travel 6,000
Litigation Coets 4,500

Office Supplies, xerox, etc. 6,000
§ 75,500

Cogt of office rent will be absorbed by the A.C.L.U. Foundetion,
The project has been planned go es to provide for tax-deductibility.

As indiceted in the foreword, the work will be reviewed after three yesrs to determine whether

it should be continued and, if so, what chenges, if eny, may be indicated.
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