THE RIGHTS OF HOMOSEXUAL TEACHERS IN THE AMERICAN PUBLIC SCHOOL SYSTEM
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; This discussion begins with the premise that a

»

homosexual has as much right to a position as a teacher in the public school

i

system of this country as does any other citizen, whether heterosexual aor
not. Having said this, however, ong:has not proceeded very far in consi-
dering the subject, bac;use no diséu;aio; of the rights of teachers who hap-
pen to be homosexually oriented can be meaningful without an understanding

of the rights -- and the aqfillary obligations ~-- of all teachers, qua
teachers. Here it is necessary to understand that, when a person assumes a
position as a taacﬁlr, he or a;q::zsumas tha'dbligations and responsibilities
which inhers to that position. The situation is essentially no different
from any other position of empleyment. That is, it carries with it cestain
obligations and Uutieswhmch go with the job. For example, an smployee of a
paint manyfacturer may properly be dismissed by his employer if he were dis-
cavered telling customers that the paint was of poor quality. ' Ons ebvious
element of the employment relatignship is the employes's duty not to dis-
parage his employer's product, even though, in fact, the product is very
inferior, The employee of the paint manufactuier-daas not lese his right of
free speech by accepting smployment, and.nu criminal sanctions will attach if
he chooses to exercise it, but, if he does so iﬁ this instance, he may jus=-
tifiably be fired by his employer for haging ;pakan out abuut'the paint.
(The possibility of a libel action if the cmﬁloyaa's assertions are not true
is not considered,) In.shﬁrt. tharé ares circumstances when the full exer=

cise of one's legal rights are incompatible with one's employment ebligations,

A position as teacher is no exception to the

general principle that employment relationships carry with them certain

duties which naot infrequently limit.the freedom of the employee. involved.

Although the employeas's constituiiunal rights are not affected, if he chooses

'

to exercise them under Q;?cumstances where he violates his duty to his
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emplnyer,‘he may be fired. It goes without saying=£hat'the ddf&eé’uf-a-
-teacher are quite different from those of an employee of a paint)manufac-
turer, but the principles invnlvéd are the éame. In the case of a teacher,
one of the central obligations of his profession is a recognition that cer-
tain matters must remain personal to the teacher himself, and are not appro-
priate for classroom discussion. Obviously the obligations of employees dif-
fer from one position to another. For example, if the employee of the paint
manufacturer were to informa fellow-employee that he belonged to a particu-
lar religious sect, and that all those who did not belong to that sect were
déstined for hell, that would be a perfectly legitimate exercise of the
employee's right of free expression and one which Qas in no way in conflict
with his duties as an employee. His remarks could certainly not be made a
reason for dismissing him. Yet the very same remarks made by a teacher to
a student may well constitute grounds for a reprimand or dismissal. Not only
would this violate the secular character of the American public school sys-
tem, but it violates one of the central canons of the teaching profession.
Let us examine this further. It is an unwritten pos—‘
tulate of the teacher-student relationship that a teacher's private life is,
except in the most exceptional of circumstances, not an appropriate subject
for discussion with students. A teacher's religious persuasion, marital

status, family life, economic station, or sexual orientation are entirely

private matters which are of no relevance in the process of teaching.

Teachers who insist on usinglparsnnal ad hqminem examples for purposes:of
instruction do not understand the basic fundamentals of the educational pro-
cess, Thﬁy d§ not understand that the core of the student-teacher fnlation-‘
ship rests on mutual respect, and that, in the case of a teacher, that
respect is nurtured by maintaining an appropriate distance. Familiarity
always breeds contempt, and, iﬁ the case of teachers vis-a-vis students, it
is subversive of the entire teaching process. The facts of a teacher's per-
sonal life have no place in the classroom, and for these to be used for?pur;u

poses: of instruction defeats the Educaiioﬁhl~prméés§:
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This does not mean that the use of personal anecdotss or personal experiences

is proscribed. A good teacher can make very effective use of these for didac-
Ty

ef i :
tic purposes. "hat is totally unacceptable is the notiaon that, because a

teacher is friendly with a student or students; this legitimizes a discussion
of the teacher's private life. Nor does it follow that, because students fre-
quently discuss their awn’p;ivgtu l;€§!§w1th their teachers, the converse is
permissable. Doctors, 1dﬁyara, ministers and teachers =- to name a few —-1ara
constantly in receipt of information concerning the most private aspects of
the lives of thoss whom they'Profesaiunally saruﬁ. but this provides no war-
rant for their distussing their own private lives with those to whom they

-~

minister,

We :om; now directly to the teacher who is homosexual.
It should be obvious from the fnreguing that, for such a teacher to disclose
== much less discuss == his homosexuality to his cl-;a or to any of his stu-
dents would be a gross violation of his professional obligations as a teacher.
In truth, if one pauses for a moment to consider, it will be seen that fear of
this very kind of disclosure lies @t the root of much of the public‘a‘hasti-
lity to homosexuals as teachers. Whether this fear bg justified or not is
beside the point; the fact remains that the puhlic-ia.terrified at the
thought that a homosexual teacher will reveal his or her sexual orientation.

.

In the misinformed view of many parents, this may influence the teacher's
students to embrace homosexuality as a way uf'iifa. It makesino difference
that one does not become homosexual by having ; teacher who is ﬁpanly gay.

(It is now well established that sexual orientation is fixed long before the
age at which one begins school.) What is important is that the public per-
ceives the situation in this light, and its fears must be respected, if only
because a teacher's disclosure to students of his or her homosexuality consti-
tutes a violation of one of the basic tenets of his calling. (We are not con-
sidering here the adventitious discovery by school authorities that a teacher

is homosexual.) What would one think of a public-school teacher who belonged

to the Jesuit order, and who discussed his membership openly in class?
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Whether justified or not, would there not be concern on the part of some

parents about religious prosyletizing?
B

) Houavsr;ffb'ipalk.of teachers as if their respon=-

sibilities wers -ll-ida;tical is to divorce onsself from reality. There are
elementary school teachers, high school teachers, and university teachers.
What is appropriate for one group i;'@gﬁlnacesslrily fitting for the others.
For pupils up to a certain age, schbéia etand in loco parentis. In those l
situations, teachers must be careful not to usurp. the role of their papils'
real parents, Later on, when.studenta baéoma older, schools are concerned
solely with their educative role. Clearly, the principles we have been dis-
cussing apply with greater force when students are young, because tm.vinlata
them under those circumatances.traspasaea upon the rights of parents to
direct their children in such matters as religious belief;, political view-
point, and general life atyle. But even at the level of higher education,
these teaching canona 'never disappear entirely,

Up to this point we have been considering the
teacher's duties in the clasarcom.and eschool, However, a teacher's conduct
outside of school also falls within the concern of those who employ him
simply because a teacher's outside activitiQa are ndt ipfrsquently related
to his professional duties as a teacher, It is in this respect that the
employment relationship of a teéﬁher differs most £ubstlntinlly from that of
the paint manufacturer's employees, whose conduci outside of his job rarely
affects his employment. Teachers clearly have ;s much legal right as all
other persons to participlta’in political movements, to engage in religious
activities, and to assume &é:lifestyls of their own choosing. But a teacher's
exercise of thess rights may sometimes be in conflict with another one of
his obligations as a teacher, namely his objectivity, The requirement of
objectivity is central to a person's legitimacy as a teacher. A want of it
turns @ teacher into ; partisan., Thise is not to suggest that partisanship

" is a negative characteristic. At the appropriate time and place it can

reflect some of the noblest of human sentiments. Under most circumstances.
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outside partisanship does not compromise a taacherfé'claaarcd&'nbiactivity.
But there are occasions when it c?ﬂ.f“d does. When that uccurs; a teacher's
superiors have &_right to insist fLa%'hE gi;a up those outside activities
which affect his prufasiional objectivity, or ‘forfeit hiultaaching position.
At this juncture it should be apparent that the nature of
the teaching profession is such that &ﬁﬁia almost impossible to draft a hard-

and-fast code of profasaiénal conduct, Many aspects of teaching are deter-

mined by custom or unwritten convention., This is why the disciplining of

teachers has, at least in thaPry, been left to their peers -~ a practice pre-

vailing in many other professions. Discipline by peers remains substantially-
the case wifh university teachsré} but, as one proceeds down the eduéational
ladder to high schools, and aﬁpacially to elementary schools, professional
discipline is enforced either by the school administration or by the local
school board, with appeals to the state educational hierarchy and, ultimataly.
to the courts., Since local school boards and school administrators are fre-
quentlylaxpcaed to political pressures, it is at this level that the most
egregious violations of due process’ occur. The system is such that there is
ample_room for those in--dfhority to discriminate éga;nst teachers who are
homosexual in the course of reaching their administfatiyu decisions.,

Where such cases rea:h:thu courts, lawyers handling them

should kave a full understanding of the constitutional standards which are
applicable. These standards apply with aqual.f;rcu to all teachers, whether
or not homosexuality is involved. Attorneys raﬁresanting teachers must
remember that the personal rights of their clients are qualified by tﬁeir
clients' professional obligations as teachers, This means that, in reviewing
the constitutionality of disciplinazy or other proceedings taken against homo-
sexual-teachers in our public school system, courts will be persuaded less by
abstract first-amendment or privacy arguments than by due process arguments,
particularly those involving equal protection. Constituticnal igsues in homo-
sexual-teacher employment cases would appear to aéiss principally where the

administrative action or procedures taken would nat have been the same had
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the teacher involved not been homosexual or the subject-matter at issue not

been homosexuality.

Show,
7o (e B

L ‘ Et fnllowa;thki 1auye¥s handling cases involving a
claim of discrimination for reasons of homosexdality must come into court
with a thorough knowledge of the practice of school boards and educational
authorities in their jurisgictipns in&;ﬁﬁas similarly-circumstanced to their
own except for the element of hnmoséiuality. Litigation in such cases wili
not be won by arguments expounding broad theories of individual rights. This
is because these rights are sEbject to carfain professional limitatioﬁs when
a person: becomes’a public school teacher. The purpose of judicial scrutiny
of allegations of discrimiﬁntiqn }nr reagons of sexual orientation will be to
find invidious differences in the treatment of the homosexual teacher and/or
the subject of homosexuality as compared with the treatment of their hetero-
sexual equivalents. Lawyers in these cases must move their focus away from
first amendment and privacy arguments, and should concentrate far more than
they havﬁ in the past on the ramifications of equal protection. Their legal
horizons must be broadened so as to include as well a consideration of the
discripinatory and arbitrary éonsequencap which follow from a want of equal
protection, : - -

In this c?nnection it is noteworthy that few of the
important cases which have been won in the general field o% homosexual civil
liberties have rested on equal protection groun;s. Only one of the success-
ful challenges to old=style state sodomy statutes had equal protection as its
rationale. (Commonwealth v, Bonadio,490 Pa. 91; 415 A,2d 47 /1980/.) The
fault has not been the unwillingnesé of judges to accept equal protection
arguments; but the feailure of attorneys to make them, or, when they do, to
develop them fﬁlly. The sooner the civil liberties bar gets rid of its
"Griswold" syndrome in cases involving not only the rights of homosexual
teachers, but the constitutionality of state sodomy and homosexual solicita-

laws, the sooner its energies can be employed in developing the several other

arguments -- not only equal prétsctiun == which need to be raised in cases
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net invelving teachers. Ne doubt, in the best ef legal werlds, it would

be expected that the primary arguments in many such cases weuld rest en

first-amendmant er privacy grounds, but, in the real waerld ef the current

U. S. Supreme Ceurt, there is little chance that the federal judiciary

will be permitted te extend the legic ef Grisweld te situatiens eutside

———————

ef marrizge for,years te ceme,

Princeten, New Jersey Arthur C. Warner, Chairman
20 September 1985 American Asseciatien fer
Persenal Privacy




