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In Pryor v. Municipal Court [1979] 25 Cal.3d 238, the

court ﬁeid that Penal Code section 647, subdivision (a), as inter
preted in prior judicial authorities, was not sufficiently clear

or specific to pass constitutional muster. That court then adopted
a specific, constitutionally definite test of what conduct does

and does not violate that section. Finally, Pryor, supra, held
that a person whose conduct had been found criminal under the

older vague definition, but would clearly fall beyond the scope of
the statute as construed in that case, was entitled to rellef

from the judgment of conviction and that this rule was to be fully
retroactive Lo cases now pending on appeal. "A defendant whosc
conviction is now final, however, will be entitled to relief by writ

of habeas corpus only if there is no material dispute as to the
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facts relating to his conviction and if it appears that the statute
as construed in this opinion did not prohibit his conduct." Pryor,
supra, at page 258.

This court respectfully declines to follow the suggestion
a8s to the procedure to be followed, which is contained in the dicta
quoted above. The trial court which originally rendered the
judgment of conviction is uniquely possessed of the records of
those proceedings so as to make the determination that there is

no material dispute as to the facts and that the statute as con-

strued in Pryor does not prohibit his conduct. The trial court,

on defendant's motion, can then set aside the judgment of convic-
tion and enter a judgment of acquittal of the defendant. Further,
petitioner here requests this court to order that the trial court
scal all the records under Penal Code sectiom 851.8. That scction
autnorizes the judge presiding at the trial wherein such acquitta

occurred to make a determination that the defendant was factually

innocent of the charge and then to exercise his discretion (i.e.,
"may'") to order that the records of the case be sealed.

Where a statute is unconstitutionally applied, the trial
court lacks jurisdiction of the criminal proceedings taxen against

the defendant. Dillon v. Municipal Court [1971] 4 Cai.3d 860,

872. The resulting judgment of conviction is void and may be set

aside by the rendering court at any time. "Jurisdictional

Defenses. A motion to vacate or set aside a judgment may b:

granted on fundamental grounds outside the scope and purpose of

the common law writ of crror coram nobis. These grounds go to

the jurisdiction of the court to render the criminal judgment,

and the motion gives the trial court an opportunity to eliminate
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a void judgment without appellate court intervention by habeas

corpus or prohibition. (See People v. McGee [1934] 1 Cal.2

613; citations)." Witkin, California Criminal Procedure, scection

629 (b). In such a case the defendant is allowed to make a
reviewable record by motion to vacate and appecal from the ovder
of denial. Witkin, supra, section 654.

"Although a writ of mandamus may issue to vacate a judg-
ment entered by a court that lacked jurisdiction, a motion to
vacate such judgment must first be made in the court that entercd
the judgment, and a denial of such motion must be appealed in the

regular manner.'" Neal v. State of California [1960) 55 Cal.2d 11,

at page 16. Before seeking mandate to compel action by a trial
court, a party should first request the lower court to act. If
such a request has not been made, the writ will ordinarily not
issue, unless it appears that the demand would be futile. Fitch

Justice Court [1977] 24 Cal.App.3d 492,

This court is not unmindful of the severity of the sancti.
of registering as a scx offender required by Penal Code section
290 upon a conviction of violation of section 647, subdivision

Inire Biveh [1973] 10 Cal i 3d 314, 321 . Further, the pro—
visions of section 290 make failure to so register a misdemeanor
in itself.

This court stands ready aud available te petitioner to
grant him all the relief he is entitled to under the Pryor deci-
sion. The court is only insisting that petitioner follow what it
deems to be the proper procedure in seeking such relief.

Dated: June 5, 1980.

T Jidge of the Supekior Court
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ROY FITZGERALD STEWART (Super. Ct. No. APHC 000073)

on (M. Ross Bigelow, Judge)

Habeas Corpus. OPINION AND ORDER FOR
PEREMPTORY WRIT
OF MANDATE
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THE COURT :%

The petition for writ of habeas corpus, filed June
24, 1980, and treated herein as a petition for writ of
mandate (5 Witkin, Cal. Procedure (2d ed. 1971) Extra-

ordinary Writs, § 83, p. 3858), has been read and considered.

The court has also read and considered the preliminary opposi-

tion to issuance of writ of habeas corpus, filed July 16, 1980.
As there is not a plain, speedy and adequate

remedy at law, and in view of the fact that the issuance

of an alternative writ would add nothing to the full presen-

tation already made, we deem this to be a proper case for

SLILLTE, Actinp P.J., HANSON,  J.; DUNHNS J e

Assigned by the Chairperson of the Judicial Council.
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the issuance of a peremptory writ of mandate "in the first

instance.' (Code Civ. Proc., § 1088.)

The sole contention in the within petition is that
petitioner's conviction for a violation of subdivision (a)
of section 647 of the Penal Code is null and void according
to the criteria established by the Supreme Court in Pryor

v. Municipal Court, 25 Cal.3d 238. The People on pages

two and three of the preliminary opposition state:

"Petitioner's conduct involved the solicitation
of a Los Angeles Police Department officer in a public bar

to go to petitioner's house to engage in sex. Petitioner's

g
conduct is conceded to be outside the scope of the criminal
conduct now proscribed by Penal Code section 647 (a) for
the reason that it was intended that such conduct occur
at petitioner's house -- a non-public place. As construed
in Pryor, Penal Code section 647(a) would not prohibit
solicitations to engage in homosexual conduct in a private
place."

In view of the People's concession, it is un-
necessary to determine if the superior court was correct
in concluding that relief should be sought in the trial

court which originally rendered the judgment of conviction.
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There is no dispute as to the facts and ne dispute that the
statute as construed by the Supreme Court in Pryor does not
prohibit his conduct. Under such circumstances, the Supreme
Court has determined that habeas corpus relief is available.

(Bryor v. Municipal Couxrt, supra, 25 Cal.3d at p. 258.)

The People's contention that petitiomer is not
entitled to habeas corpus relief as petitioner is not presently
subject to actual or constructive custody is without merit.
(In re King, 3 Cal.3d 226, 229, fn. 2; In re William M.,
35Cal=3d 16y sees EnTre Birichy 106Gal Sd o318

IT IS ORDERED that a peremptory writ of mandate
issue commanding the superior court to vacate its order of
June 5, 1980, in Los Angeles County Superior Court case HNo.
APHC 000075, entitled In re Roy Fitzgerald Stewart, and
thereafter conduct further proceedings to determine if
petitioner is entitled to an order directing the municipal
court to set aside his conviction in Los Angeles Judicial
District case No. 316070, entitled The People v. Roy

Fitzgerald Stewart, as null and void under the criteria

set forth inm Pryor v. Municipal Court, 25 Cal.3d 238.

Nothing herein should be construed as requiring

reconsideration of the superior court's determination that
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petitioner's request pursuant to Penal Code, section 851.8

is not properly before the superior court in the habeas

corpus proceedings.
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| NATURE OF PROCEEDINGS: Dgtition for Hebeas Corpus

The Court of Appeal, Second Appellate District, Divisisn One
having filed it Geclslon on a Wirdt of Mandate or Certisrsrl
on July 24, 1980 and therealter caused to be isgued its Peremp
Writ of Mandnte on Cotober 1, 1900, pursuant s sald writ of
nandate thie court now vacates its order of June &, 158C in
AFUC 000 073, [Court of Appeal case number 2 Crim 280931

tory

sungel Lor the people having conceded that defendante condust
daez not meet the criterla of Pryor vs Munielpal Couxt,
<% Cal 34 2°%, this court now srders the Municipal Court, Log Anpoles
Judlelal Dlotrict in case No, 310070 entitled People ¥V Roy Fitzgerala
Steward, to oct nglde the cawiction as null and void.
“he relief requested by Petitionor under § €51.8 Penal Code
~4 not properly before thin eourt in the Habeas Corpus proceeding.

Coples of this ninute order sent be WMail addresped a8. o11lous:

00 Nerth Highland Avenue, Suilte 105
>a8 lhngeles, CA 40028

homag F. Coleman
b

.

‘reslding Judpe, Municipal Court City Attorney
28 Angeles Judiclal District Appellate Section

10 H. CGrand Avenue 17th Ploor City Hall tast
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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA
IN BANK

SUPRCME £ounT

FilEDp
OCT 11980

IN RE STEWART ON HABEAS CORpus. -AURENCE P. GILL, Clc:k

g L T
Deputy

The request for an order directing publication of the

opinion in the above entitled proceeding is denied.

Bird, C.:J.; 13 of £ha opinion that the request should be

granted.

Kind

Chief Justice




