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LEEAL REPORT FROM THE NATIONAL COMMITTEE FOR SEXUAL CIVIL LIBERTIES TO
THE BOARD OF THE AMERICAN ASSOCIATION FOR PERSONAL PRIVACY

NEW YORK STATE -- People v. Uplinger is an appeal of a conviction under

section 240.35-3 of the New York Penal Code which punishes loitering "for
the purpose of . , . soliciting another perscn to engage in deviate sexual

intercourse."

The case comes on the heels of the Onofre decision late in
15680 of the New York Court of Appeal, the state's highest tribunal. That
case, which represented the successful culmination of a three-year effort
on the part of the National Committee, struck down the New York voluntary
deviate sexual conduct provision. The present action began in Buffala,
and involves a gay defendant who asked what later proved to be a plains-
clothes vice officer, "Why don't you drive me to my place and I'll blaow
you?" Defendant is represented by William H. Gardner, the National Com-
mittee's attorney in.western New York and the lawyer who wom for the Com-
mittee the Onofre case. At his trial the defendant was convicted by the
same magistrate who had previcusly declared the same statute unconstitu-
tional in a prosecution involving a female prostitute. In that case, the
judge had dismissed the charges against the defendant. Appeal in the
instant case was subsequently taken to the County Court of Erie, which
affirmed the conviction, whilst reversing the dismissal of the charges
against the prostitute in the earlier case. Thus the statute was held to
be constitutional for all purposes. Tnis ruling is now on appeal fo the
New York Court of Appeal in Albany, where oral argument is expected in
January next.

CALIFORNIA -- The several cases which the Naticnal Committee has in this

state are all either at the appeal level or have been decided. People v,
Rylaarsdam and People v. Loman were two case which were consclidated and

were won.last Spring. They were crucial to preserving the standard laid
down in Pryor v. Municipal Court, the precedent-setting decisian of the
Supreme Court of California which the National Committee won in 1879. That

decision held that, for anyone to be convicted of open lewdness in Califor-

nia, he must know or reasonably s hould know "of the presence of persons
who may be offended by the conduct." Since the Pryor decision, scme lower
courts had attempted to relax this requirement so as to make it easier to
convict under the statute. They had held that the mere likelihood of the

presence of cthers who might be offended rather than actual presence was

all that was necessary to trigger the law. The importance of the decision
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¢ in the Rylaarsdam and Loman cases is its upholding of the strict Pryor

standard. As a result, s=xual conduct is protected in places which are-
tecognized by lawyers as being "grey" areas with respect to their designa-
tion as "public" or "private" -- areas such as certain rooms in bath houses.
‘ In Re Reed involves a challenge to the requirement
undar section 290 of the California Penal Cocde of registraticn as a sex

offender after conviction for engaging in lewd conduct under secticn 647 (al

of the same code. People v. Farnia involved a sclicitation for hetero-
SEanl prostitution. It was not a challenge to the California prostitu=-
tion law in its entirety, but simply an attempt to restrict its scope so
as to exclude from criminal sanctions any private consensual conduct
between persons above the sexual age of consent, even if ccnsideratian
were offered or requested. The case has now been decided adversely for
us by the Appellate Division of the.Los Angeles Superior Court, but the
oral. argument before that court provided an cpportunity which had never
been afforded before to educate appellate judgss on issues which they had
most certainly never considered previously. %nis was testified to by the
fact that the judges, who had originally allotted only five munites for
cral argument to the Committee's attorney, extended the time to mcre than
an hour after he had begun to speak. For reascns which need not be dis-
cussed here, the decision of the Appellate Division was not appealed to

the California Supreme Court.

The National Committee recently succeeded in hawving

the California Department of Fair Employment restore its favorable ruling
prohibiting discrimination for reasons of sexual orientation in the rental
of housing. The Committee had been instrumental in obtaining the original
ruling from this department several years ago, but subsequently, in an
unpublished action, the department had rescinded it. It has now been

restored.

ARKANSAS -- U.S. v. Lemons is an appeal from a conviction for sodomy under

section §41-1813 of the Arkansas Criminal Code, which provides that "a
person commits sodomy if such person performs any act of sexual gratifi-
cation involving . . . the penetration, however, slight, of the anus or
mouth of an animal or a person by the penus of a perscn of the same sex

w « «" In 1975 Arkansas reformed its sodomy law by decriminalizing all
sexual conduct in private between consenting persons above the sexual age
of consent -- this in conformity with the recommendations of the American

Law Institute in its Model Penal Code. GBut, in 1977, in response to

Anita-Bryant type of political pressure, the legislature criminalized the




conduct cnce again, although limiting it this time to same-sex activity.
The undersigned was in Little Rock in 1977 at the time this recriminaliza-
tion was under consideration by the legislature, and, in consort with a
Committee member from Arkansas, he obtained a ccmmitment from the then
Arkansas attorney general that the latter would recommend to the Governor
that the measure be vetoed should it reach the Governor's desk. Desrite
this, however, the bill was signed and became law.

The present proceedings are in Federal Court because
the offence took place in a federal enclave, in this instance a national
park in Arkansas, thus providing grounds for federal jurisdiction. The
United States does not have a complete criminal code, its criminal juris-
prudence being exercised simply via a body:of separately enacted criminal
statutes. Thus it does not provide for many offences ccmmonly punished by
the states. To fill this lacuna when cases arise within federal enclaves
in the territorial United Statﬁs,lthe federal Assimilated Crimes Act directs
the federal courts to apply whhfe needed the pertinent criminal law of the
state wherein the offence took place, It is through this anomalous proee-
dure, which is called "assimilation", that the federal courts sometimes
enforce state criminal statutes. This is what occurred here. DOefendant was

found guilty at his trial in the Federal District Court for the Western Dis-

trieh of Aékansas, and that conviction is now on appeal_to the U, §. Circuit

Court of Appeals in St. Louis, where oral argument was heard last month.
Defendant's attorney is Paul D. Gordon of Little Rock, a member of the
National Committee from Arkansas. The Committee itself entered the case
as amicus curiae, its attornmey for this purpose being Jay M. Kchorn of Los

Angeles, another Committee member.

NEW JERSEY -~ The National Committe has two groups cof cases in this state,
some arising in a highway rest area on interstate #B80 near Dover and the
others in men's rcoms in Paramus, all of which involve arrests by local
police under the state's open-lewdness law, 2C:14-4. Hence they all involve
judicial interpretation of the cpen-lewdness provisions of the new New Jer-
sey éfiminal code, in the draughting of which the undersigned played = part
when he sat for several years as an observer on the Judiciary Committee of
the New Jersey Assembly. These cases are of paramount importance, since the
local police are'nut prepared to accept the clear language of the state
statute and are arresting pecple under factual situations which cannot by
any reasunable interpretaticn be cansidered as coming within the purview of
the state law =~ this all for the purpose of harassing gay persons. In this

connecticn the pcdlice are using plainclothesmen and all the other stereotypi-




~cal entrapment methods to lure defendants. The‘NatiDnal Committee is pre-
pared for convictions in mest if not all of these cases at the trial level,
if unly because of the traditional close relationship bet.een the local
magistrates who hear such cases and the police of their communities. But
chances of winning on appeal are excellent and plans have therefore bzen
made to appeal any convictions all the way to the New Jersey Supreme Court
if necessary. An advantage to appeal is the fact that a reversal of a con-
viction on appeal results in a decision of much greater precedential value
than one from a municipal court. Acquittal at the trial level provides
little.or no precedent for cther ccurts throughout the state tofscllow.
Presently there are about six of these cpen-lewdness cases, but the number

seems to be growing as the weeks pass.

A different open-lewdness case, not connected with
those just mentioned, involves a prosecution under a municipal lewdness
ordinance. This arose in a public park in bherry Hill, Defendant claimed
to have been urinating beyond public view, but is charged by the arresting
officer with .masturbating in public view. The municipal ordinance under
which defendant has been charged has clearly been pre#mpted by the state
ocen-lewdness law, which is much more restricted in its ambit than the
local enactment. After the trial, decision was reserved by the trial judge
pending submission of briefs on the issue of preBmption by the Committee's
attorney, Mr. Emerson Darnell of Mount Holly,anﬁﬁthe pr;secutnr. Mr. Dar-
nell was the attorney who won the landmark case cf State v. J.0. &. F.C.

from a unanimous New Jersey Supreme Court in 1976,

A different case arose under a local loitering statute
of Rockaway Township, but it also involves the question of predmption. jxf“ﬂﬁﬂ
This also cccurred at the interstate #BD rest area. Because of a July 1982 5
of the New Jersey Supreme Court holding all municipal loitering ordinances
to have been preBmpted by the state criminal cocde, the prosecutor will pro-
bably request a dismissal in this case.

The final case involves an actual dismissal, cne in
which defendant was charged with having his car parked without lights cn at
night on a public highway, in this case a rest area on interstate #80 in
Lodi. This case was brought by the state police under a state statute.
Oespite the fact that the Committee had won several cases a few years ago

in South Jersey in wnich the court had held that this statute applied only

cour :
to highways and not to rest areas, the tria{hin Lodi found defendant guilty.

On appeal to the county court in Hackensack, the county prosecutor moved to
dismiss the charges, which was done.
All New Jersey cases are being handled by Mr. Emerson

Darnell.




LEGAL ACTIVITIES OF THE GAY ACADEMIC UNION -- Like the National Ccmmittee

for Sexual Civil Liberties, the Gay Academic Union of New York is a part of

the recently established American Association for Personal Privacy. One of
the Union's most important works this past year was the draughting of a

scholarly memorandum discussing the philoscphic and legal relaticnship

between the criminal law and morals and the extent tc which morel precepts

may be enforced by the criminal law. This memorandum, which was a distilla-
tion .of the most authoritative. works in the field, was done by Professor
Wayne Dynes of Hunter College, a Committee member whose scholarly endea-
vours have, on numerous cccasions, been of immeasurable assistance to the
Committee's work. The present memorandum has already proved to be of
great help to the Committee's lawyers in the préparaticn: of briefs, pacti-
cularly in the New York and Arkansas cases instanced above. The Union has
dalso chussad‘much of its work this year in considering the role of the
family and its definition, with a view to providing a redefiniticn of the
term more in consonance with the actualities of contemporary life and ane
which could be of use to the lawyers on the Ccmmittee. In this connection
the Union was responsible for arranging one of the panel sessions at the
Committee's annual meeting in Fhiladelphia last May, the cne on "Alternate
Families: Strangers in the Eyes of the Law." Presentations were made by
Frofessor Dennis Rubini of Temple University and by Professor Richard
Lonsdarf of the University of Pennsylvania Law School. These, together

with the succeeding discussicn, were extremely valuable.

Princeton, New Jersey Repectfully submitted,
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American Accociation for Personal Privacy

Minutes from several meeting carried on almost every eve thru Mid-year meeting of Nat'l
comm,

Full meeting devoted to SLR budget.

Ground rules and decisions made.

1) operating procedures for cash expenditures - discussion and approved the
attached sheet.

2)for board vote - need 4 with a conscientious effort to reach 5th member.

3)We have a great need for additional personal meetings. Mid-year meeting is
absolutely necessary.

4) Need administrative assistants to board who may be called upon for opinion
to board. - Tony, George, Ronnie.

5) Need for stationary

6) monthly conference call

7)Next meetin “will depend on {a) where people willing to go (b)transportation costs
(c) in reform jurisdiffion or where not likely to be arrested (passed 4tol)

8)Board to meet day before yearly meeting of Nat'l Comm.

LLL- Establish new membership catagory.
After a great deal of discussion the following was agreed upon.

In orderto expand our base of contributions,yet maintain our present structure
of membership, we have created a new class — FRIENDS OF THE AM. ASSOC. FOR PERSONAL PRIVACY
- at cost of $30.00 and receive a small publication once or twice a year. These Friends
will have no membership privledges and will not be invited to yearly meetings of the
Nat'l CSomm. Thru advertising and help form members of the Nat'l Comm. & SLR , we feel

we can obtain thousands of contributions a year.
They would be presented; a) Friends- $30.00 yr plus publication once or twice

a year, b) offer sub to SLR - $50. year, c) both for $75.00 (saving $5.00)




» AMERICAN ASSOCIATION FOR PERSONAL PRIVACY

18 Ober Road, Princeton, New Jersey 08540
(609) 924-1950

Draft: OPERATING PROCEDURES FOR CASH EXPENDITURES
(for—review-by Paul and-Tony-before preseating to-the—full board?)

1) Each area of the National Committee and the SLR must submit an annual

budget which would be approved by the Board before authorized expenditures
can be made.

2) The Corp. Treasurer will then notify each area of the National Committee
and the SLR of the $ amount each has available. (this assumes that each area
and the SLR has done some fundraising, obtained grant money, etc. that was
specifically earmarked to their particular area)

3) Of that $ amount available, each area coordinator and the manager of
the SLR would be able to app ‘yve up to $500.00.

a) pre-pay and send the receipt to the Treasurer for reimbursement.

b) submit a request in writing to the Treasurer who would forward a check
to the authorized person. A paid receipt must then be sent back to the
Treasurer,

4) Expenditures from $500.00 to $750.00 - The Treasurer may authorize
without the Board approval.

5) Expenditures over $750.00 must have prior Board approval.

6) All of the above pertains to operating expenses only (mailings, stamps,
etc.)

1) Equipment purchases that have a fair market value shall remain the
property of the Corp. while being used by members. Since this is the case,
all equipment purchases must be approved by the Board prior to purchase.
Requests must all be submitted to the Treasurer in writing, showing the exact
specifications, purpose, and at least two price quotes.

2) The Board may, if it chooses, deligate some authority to the Treasurer
on these equipment purchases.

3 Fect; 3 > Comment, . . )

Phyllis




