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One of the Committee's most important legel victories during the
past yeer was the California cese of In Re Reed, in which the Californis Supreme Court
held thet persons convicted under section 647(a) of that state's penal code will hence-
forth no longer heve to register as cex offondn;s for the remainder of their lives.

The story began several years ago, in 1979, when this Committee won the lendmerk decision
of Pryor v. Mumicipal Court in the same deramn Court of California. Thet decigion

severely reduced the scope of section 647(;_). The language of that provision punigheg

any person "who golicits anyone to engage-ir-l or who engeges in lewd or disgolute 'conduct
in any public place or in eny place open to the public or expesed to public view.® After
the Pryor dscilion. tha provigion was limited to the public solicitation or the public
comislion of conduct "which involves the touching of the genitals, buttocks, or female
breat, for the purposo;af sexual arousal, gratifieationl, ennoyence or of'fense, by a per-
gon who knows or should know of the presence of persong who may be offended by the com-
_&Lu_s_.' (Italli-cs‘ Anddord.l) : 'l‘he -_!}I_e-ci ci-e‘cisiupl,l 't‘ﬁer-e‘f-or-c.,‘ IaA.f‘.f'e.c't‘s. .tHe small number of
d.a.f,nAants who continue to be subject to the much reduced ambit of section 647(a), plus
those who, until now, have had to register under it.

The Cormittee's other success story netionelly was in New York,
where that state's higi:e;t'court --“'_Lhe Court of Appeals -- struck down as wnconstitu-
tionel the pannl'proviaion prohibiting. loitering "in a public place for the purpcse of
engaging or soliciting emother person to engage in deviste sexual intercou;t'se or othexr
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gexual behavier of e deviate nature," This case has now been appealed to the U, 8.
Supreme Court by the prosecutor in Buffﬁlo, where it originated. Because the case,

People v. Uplinger, hinges on the decisicn in People v. Onofre, handed down by the same

New York Court of Appeals three years esrlier, the latter ruling will also be open to
review were the U, S. Supreme Court to accept the Uplinger cese., This is the aituation
even though the Supreme Court refused to eccept the Onofre case for review after it was

decided, (The Onofre decision —- which wes also s Committee case —- struck down New

long-axpacted -= and, by knowledgeable lawyers, the long-svoided - U, 8. 8upreme Court
teet of the conetitutionality of stete sodory laws. By October we should know whether or
not the Se S. Supreme Court will sccept Uplinger. If it does, we will hsyQ the fight of
our lives on our hende. Not only will = Suﬁremﬁ Court case have to be mounted, with all
thet that entsils by way of sophisticeted briefing, but importent collateral evidence

from different disciplines will heve to be gathered, employing the talents of many people,-

and the groundwork will have to be laid for the entrance of cerfain gelected groups as

emici in the litigetion., For this purpoese the Committee has elready retained as its
sttorney Mr. Melvin Wulf, sometime netionsl legel director of the A.0,L.U.,:néw-in pri-

vate practice in New York City. Mr:grulf wes one of the laswyers in the pivotel Supreme

Court case of Dm‘wﬁ__..o_zr_slc_g__v_._i_g:o,e_;, which, in 1965, opened the federal judiciary to meny
of the ecnstitutional challengea to ateta etatutes which are today quite common., He will
represent the Committee as amicus curia ghould the Supreme Court eccept the casge. The
attorney of record for the erétﬁﬁile défendant, fiow the respondent, is Williem Gardner

of Buffelo, who, &8 2 member of the Committtee, won both the Onofre and Uplinger cases.
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Since March of 1982 this Committee has been confronted with an
unusual situation in New Jersey. Scores of gay pecple have been given summonses in
various highway rest areas for having their eutomobiles parked there without 1ights on.
Dozens of others have been arrested for allegedly lewd conduct in those aress or in
other locations. In eddition to these two types of offences, which consgtituted the
majority of cases, there have been summensges given or arrests made for a wide range of
other petty offences, .nuc’h as having a car in a rest area without its emergency brakes
on, for tregpassing, for loitering, and for refusing to produce driver's licence, regis-
tration, and insurance cerd to an officer requesting them. &bout six months ago, while
the series of summonses and arrests were at their height, most of the rest ereas in New
Jergey were closed by t_ho authorities on the ground that they were frequented by
"undesirables."

. . : Soon after the first ceses erose, this Committee began to select
a few of them for the pui'pose of challenging the indiscriminate issuance of summonses.
The twenty defendents on whoege behalf it intervened constituted only a small portion of
the total number of'r cases involved., BSome of these twenty defendants were feced with mul-
tiple charges. What follows is a brief account of the dispo'sitﬂn of those cagee in
which the Committee was involved.

Motor Vehicle Code 3913-62. Perking on s public highway at night without lights en.
A total of 12 tickets were issued for ;t.his offence involving 5 different defendants. In

‘
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four of these ca&ea', involving three different persons, the defendants were acquitted at
their trimls -- that 1s, by the municipal court -~ on the ground that a rest area does
not constitute a 'highway' within the meaning of the statute. A fourth defendant was con-
victed at his tri:nl, but iho Committee sppealed his conviction to the ecounty court, where
the case was dismissed before trial on motion of the county prosecutor. The remaining
geven cases, involving three of the five defendents, have yet to be decided; the trial
judge took them under edvisement geveral months ago, after having requested formal

briefing from both the defendants’' attorney and the prosecutor.

Lewdnegs, 20:14-4, From a substentive gtandpoint the most important cases
have ‘uﬁn those. -having to do with lewdnese. All these ceses involved conduct occurring

et highway rest erees, in parking areas of ghopping malle, in mall rest rooms, or in parks.
There were twelve such cases involving the same number of defendents, three of whom were
co-defendants. The Committee took on these cases because, in its judgment, the defendants
involved had not, in the words of the statute under which they were charged, “mown" or
had pot “reagonably expected® that their conduct was "likely to be obeerved by other non-

consenting persons who would be affronted or alarmed ,* In ghort, the Committee concluded

that, on the basig of the known facts, there was no legitimate case against thege defen-

dantss Equally importent from tlhe Committee's viewpoint wes the fact thet these were,.to

the Comitt.ee '8 knowladge the firat. lewdness cages. to.come to trial anywhere in New Jer-

i,.._ Ca

sey since the e’ns.ctment of the stato g new penal code. Thus they provided the best evi~
dence as to how the local judiciery was interpreting the lewdness provision of the code,
section 20:14-4, in the drafting of which the Committee hed been directly involved.

Only two of the twelve defendants charged with lewdness
were ncﬁui_t_ted at their trial, end these two involved a single case in which they were co-
defendmts. The four other lewaneea scquittels were all the result of reversals at the
appellate level, whiéh strongly suggeets that, no matter how good a defence someone
cherged with lewdness may have, trial courts ere very unlikely to acquit them, This

eppears to be due to the unwillingness of local magistrates to entegonize their own local
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police, who eppeer regulerly in their court rooms end with whom they enjoy friendly per-
sonal relations., The gituation is exacerbated by the fact that the pclice stations are
ugually in the same building as the court rooms,

One of the twelve defendants wae convicted of lewdness
under a local ordinance wider in scope than the state enactment, The Gommitte; appealed
his conviction end won an acquittal on the ground thet the local ordinance had been pre=
eémpted by the stete statute, thus invalidating the ordinence as well as acquitting the
dlsfendant. Four others eppealed their convictions at the instance of the Committee, and
three of them won acquittals from appellate courts. One of the four had a co-defendant
who was amongst the five who did not eppesl. In overturning this defendant's conviction,
the county court stated that, hed the co-defendent appealed, he, too, would have been
acquitted,

Even the one eppeal in which the conviction was sustained
did not rerresent a defeat for the Committee, since it did not aﬁ?eal the case in the
expectation of en acquittel. It appealed -~ and stood most of the cost of the appeal --
because the trisl judge had rested his decision -- at least in pert =- on the fact that
one of the two arresting officers had, allegedly, been affronted by defendant's conduct.
The Committee could not permit this helding to go unchallenged. On eppeal, whilet effir-
ming the conviction, the appellate-court specificelly reverged that portion of the trial
judge's ruling which had rested on the affront and disgust felt by the one arresting
offic;r. The appellate court held that, regerdless of eny sense of outrage on the part
of that srresting officer, unless the defendant knew or reasonably should have expected
that the officer was a non-consgenting person who would be affronted or alarmed, there
could be no offence. Since it was precisely to establish this point thet the Committee
had instigated the appeal, this case, too, muet be considered a Committee victory des-

pite the effirmence of the conviction.

Loitering The loitering case which occurred at a rest area involved a

locel loitering ordinence., The case was dismissed before trial on motion of the local
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prosecutor in the light of a recent state Bupreme Court ruling that all local loitering
ordinances had been pre®émpted, In this instance the:ordinance was pre€mpted not because
it conflicting with an existing stete stetute, but because it contravened state policy as
menifested by the ebgence of any stete enactment on the subject. (Local ordinances can

be preempted not only wheﬁ they contravene existing state laws, but when they are contrery
to state policy, which is determineble either by the existence of state statutes inconais-

tent with the ordinances or by the ebsence of any state laws on the gubject.)

Trespassing This involved a California resident who was arrested,
hendcuffed, and then jailed for trespassing in a "no trespaesing® zone of a rest area.
After his release on bail, he left for California.and was not présent at his triai; at
which he was found guilty, as expected. The Committee incurred no expense in this case,
(It sghould be noted that the penalties for trespassing have been drastically incremsed
under the new New Jergey penal code, Whereass under the old trespsssing law the maximum
penalty for trespassing was a fine of §50.00 = no imprisonment -- snd New Jersey resi-
dents arrested for the offence could bé releaged without bond on their own recognizance,

the penalty under the present code can run as high as $500.00 and impriscnment for thirty

days.)

The remeining cese in which the Committee was involved
concerned a defendant in a reet area charged with refusing to produce his licence, regis-
tration and insursnce card on demsnd of a police officer; also with refusing to sign hie
name st the request of the efficer snd with interfering with him. Defendent was acquitted
in municipel court of the three charges involving licence, registration, end insurance, but
convicted of the last two. These were appealed by the Committee and mcquittals cbtained
from the county court.

- As alresdy indicated, the cases instanced sbove were

but a small portion of the total number in which state police harassed or abused persons

whom they believed were gay. Not untypicel wes the case of & college.teacher from New
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York who was given a summoneg for having dirty licence plates while perked at a rest srea,

Regrettebly, he had already pleeded guilty end had paid the fine before his case came te
the Conmittee's attention., The Committee's purpose in entering as many of these cases as
it ecould hes been to document the wide-gpread harassment and thus to prepare a foundation
for an eventusl confrontation with the eppropriste state authorities, either in'court or
administretively, In this connection, legal amction has already been initiated in the form
- of a civil ection against certain steste troopers in gtete chancery court under section
1983 of the Federal Code, FPlaintiffs are several of tﬁé.éwenty defendants whose casee have
been discussed. They ere suing for damages because of the multiple number of summonses
which they heve been given without sny warrsnt end becau?e of the physical assault upon
one of their number by an officer. The case has already resulted in a request from the
state's attorney-general office for a discussion of various problems with the Committee,
A word sbout the cogt of this extensive litigaetion. Hgd the
Ooymittaa not become involved in these cases, most of these defendants would have passively
pleaded guilty, end, in the cmse of the traffic offences, vou1§ have paid their small fines

without even sppesring in court. Faced as they were with fines of no more than $25.00 or

$50,00, none of them could have been expected to retain attorneys st & minimum cost of some

$250.00 to contest their cases, Hence, if the Committee was to be nblé to put a stop to
ihe rampant police gbuses, it had to shoulder:most: 'of! the:legal:expenses:of. the traffie:
ceses, However, since only one or two offences were involved, the legal work for moet of
these cases -- which was gll handled by the Committee's New Jersey attorney -- wae vir-
tually the same and the costs were commensurately 1ow; This was not entirely true of the
lewdness cases, although there, too, the legal preparation for one served as the basisg for
moet of the others, However, several of the defendants charged with lewdness had been pre-
pared to hire attorneys of their own, or were encoureged to fight their cases by the Oom-
mittee, The result was that, in most of the lewdness ceses, the Committee arrenged to

have the defendants share the sttorney's feee with the Committee., The most expensive liti-

getion will be the one which the Committee itself has mounted ageinst the state police.
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There, however, the $1,500 cost will be ghared equally with the state chapter of the

4.C,L,U.




