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SODOMY LAW REFORM

(a) Caveat
No constitutional challenge should be attempted by the
novices such an action is difficult enough for an, experienced

litigator. This does not necessarily mean that constitutional

attacks should be avoided. On the contrary. an attorney

inexperienced in such matters mavy, nevertheless, have an ethical
duty to launch such an attack. But it is critical that those
with greater experience be consulted and involved in the case at
the very earliest stages. Lack of such consultation and
invol vement could easily result in a destructive opinion, such as
that found in Doe v.

The magnitude of difficulty and complexity of these types of
challenges is shown in what, for sodomy law reform, may be the

two most important cases now pending in the country: Ve




and - Wade. 3/ Each of these cases was
handled with the greatest of expertise and skill by some of the

finest of legal minds. Yet each is in an appellate posture which

could result in either a major national victory or a defeat which

could create precedent which would disarm the sodomy law reform

movement and permit states to invade the privacy of the bedroom

for decades.

It should be noted that these two cases used antithetical
approaches. invelved an actual criminal prosecution in
which Mr. Uplinger was a defendant and focussed on the state .
court system (although the high court of New York ultimately
rested its decision on federal grounds).
launched in . the federal Court system with Mr. Baker as a
plaintiff.

Because Uplinger has now been accepted for hearing by the
United States Supreme Court, until the ruling makes Clear the
approach of that court toward sexual privacy and the other issues
involved, attorneys contemplating a constitutional challenge of
this sort should consider avoiding the federal court system and
the federal Constitution as the rationale. During this crucial
period, state constitutions should be explored in depth for
Rrivacy, equal protection, and other pertinent provisions which

may require a favorable state court decision. For example, while

neither Georgia nor Massachusetts has &4 provision in their state

Constitutions giving protection to the right of privacy., both
states have high court rulings which interpret the state

canstitutiqns as affording such protection implicitly. In the




meantime, most energy in the federal system and on federal issues
The importance of this case can
not be overstateds: it is the first time the U.S. Supreme Court

has taken a case presenting the sodomy law reform issues.

(b) Legal Theories
(1) Eiedaey
The United States Supreme Court has never stated whether the
right of Privacy implicit in the U.S. Constitution extends to
Private sexual behavior between consenting adults. Specifically,
there is no Supreme Court opinion which explicitly determines
whether a state criminal code can prohibit a married couple from
engaging in oral or anal sodomy in their own bedroom, & single
person from engaging in any sexual activity outside of marriage,
or any person fraom engaging in consensual sexual conduct with
another adult of the same gender in private. It is reasonable
to assume that the pPrivacy argument will be in the forefront when
the Supreme Court resolves these_issues.

One of the basic philosophical underpinnings of the right is
x.?_/ This work is
infinitely quotable and is often cited in appellate briefs and

court opinions. It describes the limitations on legitimate

interference by society in the life of the individual. It speaks

of

. - . liberty of conscience, in the most comprehensive
sense; liberty of thought and feeling; absolute freedom of
opinion and sentiment on all subjects, practical or
specul ative, scientific, moral, or theaolagicsl i . . liberty
of tastes and pursuits . . . =0 long as what we do does not
harm [our fellow creaturesl, even though they should think
our conduct foolish, Perverse, or wrong . . . Each is the
Proper guardian of his own health, whether bodily, or mental
and spiritual. Mankind are greater gainers by suffering




each other to live as seems good to themselves, than by
compelling each to live as seems good to the rest . « -« The
only part of the conduct of any aone, for which he is
amenable to society, is that which concerns others. In the
part which merely concerns himsel f, his independence is, of
right, absolute. Over himself, over his own body and mind,
the individual is sovereign._57/

This is often referred to as the theory of "harms. " The
state may not interfere with the individual or in his actions
unless those actions may result in articulable and demonstrable
harms to others.

The first state court decision recognizing privacy was
written by Justice Cobb aof the Georgia Supreme Court in 1905:

The individual surrenders to society many rights and
privileges which he would be free to exercise in a state of
nature, in exchange for benefits which he receives as a
member of society. Eut he is not presumed to surrender all
thase rights, and the public has no more right, without his
consent, to invade the domain of those cights which it is
necessarily to be presumed he has reserved, than he has to
violate the valid regulations of the organized government
under which he lives . - - A right of privacy in matters
purely private is therefore derived from natural 1aw = A z
It may be said to arise out of those laws sometimes
characterized as "immutable," because they are natural, and
so0 just at all times and in all places that no authority can
either change or abolish them. &

Justice Brandeis, in a famous dissenting opinion, spoke from
United States Supreme Court about privacys:

The makers of our Constitution undertook to secure
conditions favorable to the pursuit of happiness. They
recognized the significance of man's spiritual nature, of
his feelings and of his intellect. They knew that only a
part of the pain, pleasure and satisfactions of life are to
be " found im material things. They sought to protect
Americans in their beliefs, their thoughts, their emotions
and their sensations. They conferred, as against the
government, the right to be 1let alone -- the most
comprehensive of rights and the right most valued by
civilized men. To protect that right, every unjustifiable
intrusion by the Government upon the privacy of the
individual, whatever the means employed, must be deemed a
violation of the Fourth Amendment. 27/

The cases which followed and which further defined the right




of privacy over the years may be divided intoc ‘three basic
categories: information privacy, dealing with unfair and
unnecessary collection and dissemination of personal information;
territorial privacy, which supports the proposition that one’s
home (as well as certain other locations in which one is
reasonable in expecting privacy) may be insulated from intrusion
by government: and decisional privacy, which protects one’s
autonomy and freedom of choice regarding one’s personality,
emotions. presentation of self to society, and relationshipg._§/

As noted in Baker v. Wade:

Lt ie clear that the right of privacy protects
individual decisions cancerning marriage, 7/ procreation, /2/
contraception,_#/ abortion, /& and family relationships /3/
—-— and that any government regulation upan such fundamental
rights "may be justified only by a compelling state interest
and must be narrowly drawn to express only the legitimate
=tate interests at stake." Dike v. 650 F.2d
78%. 7B6-87 (Sth Cir. 1981). However, the "outer limits" of
the right af privacy have not been established. Carey V.

431 U.S. 678 (1977) at &BA. 11/

From these cases it is now clear that the right of privacy
iz "not limited to the marital relationship." /S5’ but also
protects the right to birth control devices and information for
singles.

However, the Supreme Court has not been willing to apply the
privacy theory to unconventional or "alternate" lifestyles. As a

result, constitutional evolution in this area has most often

taken place in the state courts. For example, the Supreme Court

of New Jersey invalidated that state’s fornication statute based

upon the decisional privacy rights of consenting adults:

We conclude that the conduct statutorily defined as
fornication involves, by its very nature, & fundamental
personal choice. Although persons may differ as to tha




propriety arnd morality of such conduct @ and  while we

certainly do not condone its particular manifestations in

this case., such a decision is necessarily encompassed in the
concept af personal autonomy which our Constitution seeks to
safeguard.

- 3 5 [Supreme Court decisions havel underscored the
inherently private nature of a person’s decision ta bear or
beget children. It would be rather anomalous if such a
decision could be constitutionally protected while the more
fundamental decision as to whether to engage in the conduct
which is a necessary prerequisite to child-bearing could be
constitutionally prohibited. Surely, such a choice involves
considerations which are at least as intimate and personal
as those which are involved in choosing whether to use
contraceptives. We therefore join with other courts which
have held that such sexual activities between consenting
adults are protected by the right of privacy. /&/

The fundamental right to make personal decisions is stronger
when the manifestations of those decision take place in the
privacy of the home. This strong combination of "decisional" and
"territorial" privacy is evident Geargia, in which
the Supreme Court reversed. based upon the right of privacy, a
conviction for possession of obscene material. It is not clear
that the court would have found in the defendant®s favor if the
obscene material had been found in the defendant’s car, his
office, or saome other guasi-public location.

While the right to manifest one’s personality in one’s
relationships, sexual and otherwise, seems to emanate from
"decisional" privacy. many attorneys familiar with this area feel
that, as a practical matter, if the Supreme Court will recognize
protection for =same gender consenting adult sexual conduct’ at
all, it will —only ‘be i a Factiml context involwving the

"territorial” privacy of one™s own home. This theory is

reasonable and may become an important factor in deciding, in a

criminal law context, whether one’s factual situation is likely




to result in good or bad precedent.

Occasionally, ' the Supreme Court has "summarily affirmed"/3./
ar "dismissed for want of a substantial federal question," both
without writing an opinion. These types of decisions are
troublesome because they dg have some precedential value. /T/
While "want of a substantial federal question” is a conclusion as
to the merits of a case, when faced with precedent of this sort
an attorney would attempt to distinguish the facts and 1aw
applicable in his or her particular case. Otherwise such a
dismissal is binding precedent in all lower federal courts and in
state courts when deciding federal issues. AR/

A separate and distinct New York statute still criminalized
the act of loitering or remaining "in a public place faor the
purpose of éngaging or soliciting another person to engage, in
deviate sexual lntercourse  Eiaa,, saodomyl or other sexual
behavior of a deviate nature."2]” A challenge by the same
attorney who represented Mr. Onofre resulted in the state’s high
court invalidating the statute, basing its decision totally on
its earlier decision in Onofre.23/ Again, the state petitioned
the U.S. Supreme Court for certiorari. That petition was granted
on October 4, 1585,
is again in jeopardy. Such a scenario should certainly dispel
any myth that penal law reform through constitutional challenge
is a simple matter' 23/

(ii) Equal Protection
One of the first considerations in preparing for a challénge

of a sodomy statute is the language of the statute itself. 3%

the language of the statute is so vague that persons of common

>




intelligence do not know exactly what they must refrain from
doing in order to avoid breaking the law, then the statute is
unconstitutionally vague and violative of due process.24’

One must also ascertain whether the prohibition applies only
to same gender sexual conduct and whether married persons are
exempted from the ambit of the statute. I1f so, then the statute
may violate either or both state and federal equal protection
standards. The federal standard requires like treatment for "all
person similarly circumstanced."25,

There seem to be three standards of review under equal
protection. The +first requires simply that the discrimination
bear "some rational relationship to legitimate state
purpases. "2/ The courts in Baker v. e. Feople v.
Commonwealth wv. Eonadio. all cited above, all
opinions in whole or in part on the lack of any rational basis
for the distinction made by the statute. New York®s
high court stated:

As to The Denial of defendants’ right to  egual
Section 130.38 of the Penal Law on 1its face

discriminates between married and unmarried persons, making
criminal when done by the latter what is innocent when done
by the former. With that distinction drawn, we look to see
whether there is, as a minimum, "some ground of difference
that rationally explains the different treatment accorded
married and unmarried persons" under the statute . ; 4 In
our view, none has been demonstrated or identified by the

Feople . . . The statute therefore must fall as violative of

the right to equal protection enjoyed by persons not married

to each other.@F

A higher level of scrdtiny —— namely, that a legislative

classification will be struck down unless it is justified by a

"compelling state interest,” the so-called ‘"strict scrutiny®

standard —— may be appropriate if the classification is




irrelevant to any proper legislative goal;.22/ if the statute
discriminates against a "suspect class"; 29/ or if a statute
violates a specially protected constitutional right, such as the
right to travel. 30/

A third "intermediate level of review" which has been
approved by the Supreme Court in equal protection cases inveolving
discrimination on the basis of gender and illegitimacy, requires
that the statute involving discrimination must be struck down
unless it is shown to further some substantial goal of the
state. 3| ./

The issue of whether there exists a valid state purpose to
the 1law -- whether under the rational basis or the compelling
state interest standard -—— ics an important one. State interest
may be linked by the opponent of refarm to public disdain and
abhorrence in western civilization: to morality, public health,
or procreationg and to certain myths regarding homosexuality as
unnatural and an illness. possibly contagious. and homosexuals as
child molesters and proselytizers.

All of these factors can be satisfactorily addressed but
require a holistic approach, including testimany or assistance of
experts in the areas of psychiatry, medicine, history, sociclogy,

and theology.

r
In Baker v. Wade, cited above, for example, the attorney for

M-. BRaker used a psychiatrist with expertise in the treatment of
homosexuals to show that usually sexual orientation is not a
matter of choice but is determined either prenatally or in early

infancys: that homosexuality is not an illness and is nat




contagious; and that homosexuals are not child molesters. He
also used a sociologist to show the social and law-abiding
characteristics of homosexuals, and a theologian to show the
narrow context of the Judeo-Christian proscriptions.

It must be remembered, however, that we 1live under
Constitutional —-- not majority —- rule, and "[the Constitutionl
is made for people of fundamentally differing views, and the
accident of our finding certain opinions . . " novel and ewven
shocking ought not to conclude our judgment upon the question [of
constitutionalityl." 22/

Medical expertise may be necessary if the disease factor
becomes an issue. An Texpert Sdn this &rea  could  shaow that
homose:uality per se has nathing to do with any particular
disease, that diseases are also found in groups other than
homosexual s, that some diseases are virtually unknown in
lesbians, and that the general public health could be harmed if
those with diseases are driven underground because of criminal
statutes.

The Frivacy Commission Report 33/ examines several of the
most destructive myths about homosexuality which may arise during
the course of litigation. 24 / One such myth is that those
engaging regularly in same gender sex constitute an insignificant
minority. Discrimination against even a few, or course, Iis

unjust. However, in the post-Kinsey era, there can be no

assertion that the millions of lesbians and gay men residing in

the country are insignificant in numbers. 35/
The Commission also dispelled the myth that leshians and

men are child molesters.




The Commission’™s research, as well as that of the

Oregon Task Force an Sexual Preference, shows that most

victims of child molestation are female, and the

perpetrators are most often adult male relatives. "Child

molesting is primarily a problem within the family," and is

not related to having lesbians and gay men in ‘"sensitive"

positions, such as police work, hospital jobs, and positions

in elementary and secondary schools._36/

(iii) Establishment of Religion

It could be shown that the primary effect of sodomy laws is
"to advance . . religion" 33/ if one could prove that there is
no secular purpose to the laws, no secular harms to society, and
no real relationship between the conduct and any legitimate state
interest. The proscription would thus remain salely
ecclesiastically based. This theory has not vyet been fully
developed by legal scholars, and this writer feels that it would
be wvery difficult to develop a philosophical mechanism to

determine which harms to society are purely religious and which

have some secular justification as well.

(c) Strategic Considerations

The following listing is not exhaustive: the considerations
which is brought could be the
subject of an entire volume. However, the following issues have
been found to be of fundamental importance to attorneys launching
such litigation contests in the past. A very brief description
of each issue is intended only to assist the attorney in defining
the issue for purposes of doing his or her own research.

(i) Choice of Statute to Attack

Sometimes a jurisdiction has a sodomy law, a fornication

law, a solicitation statute, a loitering statute, as well as a




penal proscription on any public sexual conduct. Certainly, the
chance of a sodomy law challenge failing is much greater in a
state which still criminalizes consenting adult sexual conduct
for heterosexuals using the most traditional positions, than in a
state which has already decriminalized such conduct. Thus.
whenever possible, as part of a long—term project to eradicate
the sodomy law, the attorney should first attack any existing
fornication statute.

0Of course, +the attorney does not always have a choice of
what statute is to be challenged. Hawever . since a challenge
which is probably doomed to failure may also create bad precedent
which will be binding on many other cases for a long period of

time, the client should be informed of the attorney’s assessment

of such strategic and practical considerations before the client

i=s asked to make the decision as to whether to go forward. 8./
(ii) Facts of Case

Some facts are inherently bad for a constitutional challenge
of a sodomy statute; if the alleged conduct was alleged to have
been committed with force or violence, +a have been coupled with
a separate crime such as solicitation of prostitution, or to have
been committed in a public place so that the conduct would have
been criminal under a different statute. Sometimes, however, as
when a defendant is faced with a considerable time in jail or
prison. the defense attorney must., notwithstanding the poor
facts, fight the appellate battle.39./ There are times when the
attorney will find him or herself faced with a conflict of
interest between the duty of a defense attorney and the strategy

considerations of an advocate for gay and/or human rights. In




this area, there is no easy answer, except that the duty to the
client must usually be paramount, and a complete disclosure to
the client of the strategy issues and the likelihood of failure
on appeal coupled with the likelihood of creating bad precedent,
may result in the client’'s resolving the conflict in favor of
accepting the court®s sentence without an appeal.
(iii) Standing

In an appeal there exist various types of issues related to
standing. .40/ Others relate to the question of whether to bring a
constitutional challenge in the form of an appeal from a criminal
convictian ar whether more aggressively to find a plaintiff to
challenge the statute in a civil case. A civil case, especially
in  federal court, must first confront the obvious standing
problem of an actual case or contraversy. _4// Whether this
obstacle may be overcome may depend on the extent the attorney is

able to convince the court that the client is facing a constant

threat of praosecution because helzs homosexual and because the

criminal law in the jurisdiction is being enforced whenever
possible. The doctrine of abstention might be invoked by a
federal court in & civil action if a criminal action is also
pending, 42/ and the court might also avoid answering the
constitutional guestions if it can decide the case more narrowly
by Judicial interpretation of any other unsettled aspect of the
law. 43/

(iv) Severability of Proscriptions Against
Frivate and Public Conduct

Dften a court which is hesitant to declare a statute totally

unconstitutional will nonetheless be willing to limit the purview




of the statute instead. In the context of "lewd conduct”
statutes, this has often been the approach of the state
courts. One way courts have constitutionally construed statutes
is By limiting their proscription ta conduct occurring in &
public place. 4Y4./
(v) Possibility of Legislative Reform
Courts which limit a criminal statute through interpretation

or which declare criminal statutes unconstitutional are often

accused of invading the territory of the legislature. A proper

response would point out that the legislature must be limited 1in
its actions by the principles set forth in the state and federal
constitutions; otherwise, the constitutional provisions would
mean nothing. Yet, many courts avoid constitutional issues Dby
suggesting that the questions raised by a case are properly
within the jurisdiction of the legislature and should be
presented there. Attorneys interested in these issues should
remain informed about pending penal code refarm in their
jurisdictions and should work with legislators on the practical
formalities -- such as appropriate wording -— which is often
really beyond the expertise of those drafting the statutes.

(vi) State vs. Federal Court; State vs. Federal
Grounds

While there is often concurrent jurisdiction to hear a civil
claim that a law is unconstitutional and violative of —ciwvil
rights, #5/ whether a criminal case is heard in federal or state
court is really outside the control of the defense attorney. As
to such civil suits, the high court of each state is the +final

arbiter of the meaning of that state’s constitution, SO when a




challenge is based upon state constitutional grounds, the state's
forums should be used.

Traditionally, constitutional evolution has often taken
place in the state courts while the federal courts have remained
mare concservative. Decisions made on state grounds are not
appealable to the U.S. Supreme Court, and the very conservative
nature of the members of that body seem to suggest the propriety
of using state grounds and state courts until the consensus among
the states is more heavily balanced in favor of reform.

(vii) Criminal vs. Civil vs. Collateral Case

There 1is continuing disagreement as to whether it is more
dangerous or more advantageous to bring constitutional challenges
by way of civil or criminal actions. While a civil case is
often factually cleaner, the lack of prosecution may result in an

appellate court’s deciding, even after great effort by the

attorneys, that there exists nao standing, no case or controversy.

Some states allow for declaratory judgments more readily
than others. S0 a civil case brought in a state court must
presuppose substantial research about the local rules. The issue
may 'be more ripe and poignant in the context of the right
criminal prosecution, but if the facts of the case intimate that
other laws have been broken as well, or any other aggravating
factar —— which the facts of such cases oftem do(!') —— there is a
great possibility that the court will never get to the real
issues or may write an opinion based upan those facts which
creates negative precedent for a long time. Of course, an

attorney may bring the action based upon a criminal prosecution




in the state court and on state and federal grounds. obtain a
favorable ruling from the state’s high court solely on the
federal grounds (which is not the attorney’s fault), and find him
or herself before the U.S. Supreme Court after granting of a
petition for writ of certiorari filed by the prosecutors in the
original case._40¢/ C’est la guerre!
(viii) Class Action

Before tackling the enormous difficulties of a class action
suit, including the problems obtaining certification because of
the requirement that members of the class be adeguately defined,
the attorney should know the state and federal rules on the

subject and should tap the expertise of thaose wha have had

experience in this area._42/ Such litigation is very complex and

should not be started without adequate funding.
(d) Other Factors for Argument

The following factors are just some of the many issues which
should be explored by the attorney intending to bring a challenge
to any statute.

(i) Age of Statute

If a statute is very old, the degree that the proscription
is entrenched 1in the culture and framework of the society may
have to be overcome. On the other hand, the original legislative
rationale for the statute may be subject to attack based upaon
modern information such as:that supplied by the Kinsey studies:
T may be argued that the court must use a post—Kinsey
understanding to evaluate the statute. .4/ g/

(ii) Any Period During Which Statute Was Not in
Force




It may be possible for an attorney to show statistically
that there was no appreciable harm to society during the period
in which a sodomy law was not in effect: even a short period of
hon—usage may show lack of a legitimate state purpose.zﬂﬁ/

(i1i) Independent State Grounds

Because states often interpret their constitutional
pProvisions more broadly that the federal courts interpret the
federal counterparts, it may be advantageous to explore and
compare the two interpretations of the same pProvisions —— such as
equal protection, due process, privacy. etc. —-— before deciding
which forum to use. It is a shame that the doctrine of
independent state grounds is not researched or used more often.

(iv) Interpret vs. Invalidate Statute

As has been suggested above, while it may be impossible to
convince a court to invalidate a statute, courts seem more
willing to 1limit or narrow a statute’s purview with a judicial

interpretation which avoids or disarms the constitutional

issues._é@b Argument before an appellate court might be more

likely to result in judicial reform if the attorney gives the
court several options, including & new and constitutional
interpretation of the statute.

(v) Explicit Solicitation Frovision vs.
General Solicitation Law

Argument must be formulated considerably differently if the
jurisdiction in which the challenge is made has a separate
general solicitation law rather than an explicit provision in the
sodomy law which criminalizes solicitation of sodomy. 0f course,

if there is only a general solicitation law -- one which




prohibits Soliciting any crime —— in the jurisdiction, then the
invalidation of the sodomy proscription will automatically mean
that solicitation is no longer a crime. Otherwise, it must be
remembered that the First Amendment does not, in some cases,
include protection for soliciting a crime, so that attack should
be focussed on  the activity proscribed rather than the
speech. 5/./

(vi) Inclusion vs, Exemption of Married
Fersons or Heterosexuals

The strength of any equal protection argument which counsel
may envision may depend upon whether married persons are treated
differently than single and whether homosexuals are treated
differently than heterosexuals. Certainly, if oral or anal seu
is harmful in some way ., then it could be argued that the state
purpose would be satisfied only by a total proscription. A
limited proscription, on the other hand, seems necessarily to
come out of a rationale which judges certain conduct ta be
wrongful based only on who engages in that conduct, i.e., judging
the status of the actors rather than their acts. Such an
argument should also bring to the court’s attention the
inscription above the steps of the U.S. Supreme Court Building in
Washington, D.E..52"

{vii) Recent Legislative Amendment of Statute

In Texas, the sodomy law punishment was S0 considerably

reduced by the legislature that an attorney could raise the
‘inference that even the legislature felt the harms of the conduct
were so insignificant that it did not feel it necessary to

prescribe a punishment which would be harsh enough to discourage




the activity. On the other hand, if the criminal sanction is
insignificant, it is possible that neither the courts nor the
legislature would be concerned or outraged enough about the
injustice to act.53 ° Sometimes, the attorney is faced with an
opportunity to endorse a legislative movement to reduce the
severity of the punishment for the crime. Such a legislative act
may be beneficial for many people; however . it may also cause
real legislative decriminalization to be postponed many years.
(viii) Privacy Protection under State Constitution
The attorney should be thoroughly versed on the privacy law
of his or her particular jurisdiction. Ten states have explicit
or implicit privacy protection in their constitutions, and
challenges in these states should focus on these provisions or
interpretations. S4Y./
(ix) Historical Evolution of Concepts of
"Morality," "Unnatural,." and Secular
vs. Ecclesiastical Law
These religious issues are very difficult and require a
great deal of scholarly research. This writer suggests that such
issues be addressed in an amicus curiae brief with the assistance

of one of many noted scholars in this area..>sSs

(x) Vagueness of Terms

Statutes in some states may be vulnerable to attack on the
basis of the void-for-vagueness doctrine, especially if those
statutes were composed at a time when polite society did not
speak of such things and instead used such euphemisms as
"abominable and detestible crime against nature" or @ "deviate
sexual conduct." Care must be taken, however, to ascertain

whether these terms are defined elsewhere in the eriminal code.




Of course, vagueness is a due process issue because it
results in insufficient notice as to what constitutes the
crime. _Sk/ Such lack of notice can lead to arrests without
probable cause, in violation of the Fourth Amendment and sctate
counterparts; arbitrary and discriminatory enforcement of the
law; deprivation of the right to counsel and the right to a fair
trial, since defense counsel must have guidelines as to the
meaning of the statute in order to frame a defense, and the jury
and  judge must knaow the exact elements of the crime in order to
pass judgment without speculating; a chilling effect on protected
conduct and speech (when solicitation is alsa involved), since
people may refrain from engaging in lawful activity for fear of
being arrested ("prior restraint"): and inconsistencies in
application of the 1aw, which is itself unconstitutional in some
states (lack of uniform operation).

(x1) Recommendations of American Law Institute
and Other Professional Associations

Appellate counsel should become familiar with the studies
and reports discussed in note 10, supra. Especially significant
is the work of the American Law Institute in the 1950%=, the

Code.
(2xii) Effect on Right to Travel

While the arguments regarding the fundamental rlgtit ko
travel have not been thoroughly developed yet in the context of
sodomy law reform, such a theory appears to this writer to be of
potentially paramount importance in a challenge before the U.S.

Supreme Court. A significant majority of the people who live in

this country now reside in states in which they enijoy the right

o)




to autonomy in decision making about their relationships and in
actions in private (involving consenting adults). To impose on
these people the requirement that they and their loved ones avoid
traveling and staying in certain states or, before doing so,
ascertaining what they can and cannot do sexually with their own
mates, may create an unconstitutional burden. This issue may be

s>~

further developed in Uplinger.

The areas mentioned below are worthy of an entire chapter;
however, the purpose of the comments made here is simply to serve
as a catalyst to thought and further research.

(a) Public Sexual Conduct/Solicitation
(1) Vaguenescs/0Overbreadth

Vagueness and overbreadth are related doctrines, the latter
applying specifically in the free speech cantext. S37 “If &
statute proscribing snlicitatidn is vague, it may catch within
its ambit both criminal and protected speech. Because of the
special concern for freedom of speech in United States
jurisprudence. the normal standing rules do not apply:. .59/ the
normal presumption in favor of legislation is reversed; and the
court must strictly scrutinize the statute if it has an impact on
such First Amendment issues._&o/

Often the vagueness of a statute lies in the indefinite
nature of particular words contained therein. The prototype of
the arguments regarding the definitions of *lewd," "“public

place," and criminal "solicitation," as well as the desired

result of such arguments, is found in the California Supreme




Court case Pryor v. Municipal Court..f@l’ Shortly after the Pryor
decision, the high court of Massachusetts followed the Califarnia
court’s example in Cgmmonwealth v. These cases
first examine the underlying legislative purpose of the pertinent
statute and find that purpose to be the protection of persons who
might be offended by viewing the conduct. No moral judgments are
made: only secular harms are explored.

As to a rational limitation on the term "public place," the
Pryor court ruled that:

[Elven if conduct occurs in a location that is technically a

public place. a place open to the public, or one exposed to

public view, the state has little interest in prohibiting
that conduct if there are no persons present who may be
offended. The scope of [the lewd conduct statutel should be

limited accordingly._ &3/

Thus, the term "public place" was limited to a place "exposed to
public view," which would exclude a public "hotel room” or even a
"fully enclosed toilet booth" in a public restroom._ &%/

The court also ruled that some onlooker who might be
offended must be present: it is not enough that the location is
such that there is some likelihood that someone might come upon
the scene in the future._ (S5/

Those jury instructions also set forth the rather explicit

and detailed definition of "lewd." The term, according to the

court in Pryor, was originally conceived to be as vague as

necessary to allow the police to cast their nets at large so as

to catch undesireables; their discretion was unfettered. (£/ The

new definition took away that discretion and set forth objective
J

standards so that members of the public as well as persons in the

criminal justice system would know exactly what constituted the




crime. This new definition limited the possibility of arbitrary
and discriminatory enforcement of the law. G2/

Finally, the ‘"soclicitation" portion of the statute was
limited to solicitation of conduct which would be criminal under
the new definition of "lewd"; even offensive public solicitations
for lawful under
the statute. &3/

(i1) Other arguments
In addition to traditional vagueness and averbreadth
arguments, appellate counsel should become familiar with
jurisdictions within the
state. Often vague statutes lend themselves to unequal
enforcement because so much discretion, even in the definition of
the crime; is left to law enforcement officials, judges, and
prosecutors. When there is a lack of uniform operation of 1aw,
equal protection and discriminatory enforcement arguments may be
appropriate. There may also be.a state constitutional provision
requiring uniform application of the law.
(b) Loitering

Loitering statutes, such as loitering for the purpose of

committing a lewd act, or loitering for the purpose of soliciting

deviate sexual conduct, are presently the sub ject of
constitutional examination in the United States. Loitering alone
can not be made criminal, and loitering statutes are often
considered in the same category as vagrancy laws which
criminalized status rather than acts and have uniformly been
ruled unconstitutional in this country.. &7/ The guestion remains

whether the addition of a specific intent requirement, iy




having the intention to commit an unlawful act, is sufficient to
save such statutes. 727/ In other words, does "lingering” in a
location with an intention to commit a crime as opportunity
presents itself, provide a definite enough standard to meet the
due process requirements discussed earlier? Lingering itsel+f is
not a crime: neither is having the intention to commit a crime.
Who has not had some evil thoughts?

The problem with loitering statutes is deepened because of
the intrusion on pecgple’s lives and actions which they encourage.
Eecause no bne really can know the thoughts of another, police
officers must speculate as to what a lingerer is thinking, thus
giving authority to police to arrest on suspicion and without
actual probable cause. Many of the other issues discussed above
are also present in cases challenging loitering laws, and most of

the agrounds for such challenges are found in the myriad of cases

which have already invalidated such statutes. 2//




Virginia’s sodomy law.

19/ See Hicks v. 422 PSS ZRS S T OT s "Summary
affirmance" is not, however, to be given the same precedential
weight as an opinion "treating the same question on the merits."
Edelman v. 415 U5, 651y E71 (1974):

419 U.8. I79, 388 n.15 (1975). Carey v. Population
Serv. explicitly limited the summary affirmance of Doe by stating
that:

: the Court has not definitively answered the
difficult questiaon whether and to what extent the
Constitution prohibits state statutes regulating [private
consensual sexuall behavior among adults, = 3 - and we do
not purport to answer that gquestion now. [431 . U.5. at 688

e Ses Tda ak 694 n 1790

=0/ Some of the best judicial language regarding the right of
privacy in the context of a sodomy law challenge can be found in

The intermediate appellate court decision (424
N.Y.S.2d Sas6 (1980)), held:

Thus it 1is seen that the concept of personal freedom
includes a broad and unclassified group of values and
activities related generally to individual repose, sanctuary
and autonomy and the individual’s right to develop his
personal existence in the manner he or she sees fit.
Personal sexual conduct is a fundamental right, protected by
the right to privacy because af the transcendental
importance of sex to the human condition, the intimacy of
the conduct, and its relationship to a person’s right to
control his or her own body. The right is broad enough to
include sexual acts between non-married persons and intimate
consensual homosexual conduct.

This language cannot be cited as precedent because the case
was subsequently reviewed by the highest court of the state, the
Court of Appeals (51 N.Y.2d 47&, 434 N.Y.5.2d 947, 415 N.E.2d 936
(1980), cert. den. 451 U.S. 987 (1981)). The state’s high court

the At the outset it should be
noted that the right addressed in the present contest is
not, as a literal reading of the phrase might suggest., the
right to maintain secrecy with respect to one’s affairs or
personal behavior: rather, it is a right of independence in
making certain kinds of important decisions, with a
concomitant right to conduct oneself in accord with those
decisions, undeterred by governmental restraint.

The People are in no disagreement that a fundamental
right of personal decision exists; the divergence of the
parties focuses on what subjects fall within its




protections, the Feople contending that it extends to only
two aspects of sexual behavior --— marital intimacy . . . and
procreative choice . = . Such a stance fails however
adequately to take into account the decision in V.
Gegrgia . . . and the explication of the right of privacy
contained in the court’s opinion in Eisenstadt [Eisenstadt
V. 504 U.S. 438 (19272)1. . .« -

In light of these decisions, protecting under the cloak
of the right of privacy individual decisions as to
indulgence in acts of cexual intimacy by unmarried persons
and as= to satisfaction of sexual desires by resort to
material condemned as obscene by community standards when
done in a cloistered setting, no rational basis appears for
excluding from the same protection decisions == such as
those made by defendants before us —— to seek sexual
gratification from what at least once was commeonly regarded
as ‘"deviant" conduct. so long as those decisions are
voluntarily made by adults in a non—commercial., private
setting . . . . [Onofre, 51 N.Y.2d at 485-488B, 434 N.Y.S5. at
949-51, 415 N.E.2d at 940-41.]

Since the opinion was based upon the federal right of
privacy, the state petitioned the Supreme Court ol s twel et
certiorari. Certiorari was denied. Easi USSs 9871

21/ N.Y. Fenal Law Section 240.35, subd. Z {(McKinney 19 )
24/ Fecple v. i ; N.Y.2d 936, 460 N.Y.S.2d 514 (1983).

23/ All of the law review articles of Professor David Richards
are of great value; his work cshould be an important resource for
anyone contemplating a constitutional attack. Especially
significant regarding privacy is his article "Homosexuality and
the Constitutional FRight to Privacy", FReview of Law and Sogcial
Change, VYol. III at 311 (197879

24/ See 269 U.S. 385, 391
(1926); Grayned V. 408 U.S. (197Z2) 3
City of New Orleans, 415 U.S. 130 (1974);

U.S. 518 (1972).

2%/ Ssee 253 U.S. 412, 415 (1920).
2L/ See 411 9.8, 40
(1973) 3 S47- (Sth Bl
1980) .

9L 4 434 N.Y.S.2d at 95C.

23 7 1i 379 U.S. 1B4, 191-93 (1964).

29/ Virginia, 388 U.8. 1, 11 (1967) ;
411 U.S. &77, 682 (1973). FPersons engaging in same—
gender sexual conduct have not yet been deemed a "suspect class"




by L. 8. courts.

30/ See VL S aRempsSen..  a7d . 5. a8 Gl 968) Much
additional research, thought, and discussion must be done before
the right of travel is used to justify an equal protection attack
on a sodomy 1aw. However., given the present fact that at least
half the states have decriminalized and well over half the
popul atian reasonably expects freedom from government
interference in their consensual adult sexual choices. the right
to travel freely throughout the country may be severely hampered
by such statutes.

4546 U.S. 5 91, 102 S.Ct. 1549 (1982);
Rlviler v, Dopg-i-—r e SOPSgEEE L REREI 98 Ry et ey

den. 105 S.Ct 14; Weber v. Aetna Casualty 406 U.S.
raqy Ll Fa (1 ST 2 “Eralg Ve 729 .S

3./ Roe v. Wade, 410 U.S.
dissent" of Justice Holmes 198 U.85. 435,
76 (1905). See Baker v. Wade, S53 F.Supp. at 1145,

L it e TS -
¥ o e R e

.35/ Kinsey, Fomeroy. and Martin, Sexual Behavior in the Human
Male (FPhiladelphia: W.E. Saunders. 1948) Eul lough., V.,

(New York: Garland Press, 1977):; "A New Big
Fush for Homosexuals®™ Rights," U.S. News and World Report (April
14, 19865 at. 93="93: Task

.3/ Frivacy Report, Executive Summary, note 10 at 42:; see
also Feople v. 145 Cal :App-2d 539, SO2°FP.2d 813 (19%55H)
Report of the Subcommittee on and the Law" to the
San Francisco Mental Health Advisory Board. adopted unanimously
by the Board on April 10, 1973; "Molester Data Erroneous, Gates

Admits.," L.A. Times, part II, page 1, July 12, 1978.

272/ Harris v. 448 U.S. 297, I19 (1980).

38/ : ; 75 N.d. o 200, 381 A.2d 333
(1977) 2

=9 See U.S. v. 697 Ei2d-832 (8th i Cir. 1983). an

unsuccessful appeal from a conviction by the District Court for
the Western District of Arkansas.

| R

%1/ Babbitt v. United Farmworkers, 442 U.S. 2B9, 298 (1979);
Thompson, 415 U.S. 452, 45% (1974).

Harris. 401 U.S. 37, (1971).




—Ha
496, 498 (1941).

_ 497 See Pryor v. : 238, 253-54,
Cal.Rptr. 330, 599 P.2d &3& (1979); Ve
N.E.2d 602, 604 (Mass., 1980).

45/ 28 U.8.C. section 1343(3) (Supp.  V 1981) and
section 1983 (Supp. i) b = n BB Martinez wv. California.
2T T r00s S CE T ESE -GS0

M/ This is the Uplinger scenario. [58 N.Y.2d 9363 460 N.Y.S.2d
914 (1983), Sl S L WE S 3S22% (Mo ST Dee - 4RI
(Ne=-" BZ=1724) 1,

Y See Cyr v. Walls, 4% ELSupp.s  &597 (N.D. Tex. 17T )s
Williams v. &7 S P 2dl 42t SE RSt e
44646 F. 20 559 (Sth Eir. 1972): Baker vV
1121 (N.D. Tex. 1982 )= Fenson v.
&4 -F o2dE 989 WEERSEais tl 98100 V.
(19785 .

Kinsey, FPomeroy, and Martin. Sexual Behavior in the
(Philadelphia: W.B. Saunders. 1948).

.44/ Both Arkansas and Idaho recriminalized after a period 1in
which sodomy was not illegal. It may be helpful to look at the
legislative argument leading to reenactment. There may be none.

N2/ See Section (c){iv). supra.

S/iSESee st PeyoE v supra note 116; see also

395 . U.S. ‘444, 447, B9 S.Ct. 1827 (194F9), in

which the court stressed that ". = . the constitutional

guarantees of free speech . . . do not permit a state to forbid

or proscribe advocacy of . - . law violation except where such

advocacy 1is directed to inciting or producing imminent lawless
action and is likely to incite or produce such action."

_5% "Equal Justice Under Law."

=3/ supra note 3

54 Express privacy provisions are found 1in the state
constitutions of Alaska (1972), California (1972)., Florida
(1980), Hawaii (1978), Illinois (1970), and Montana (1972). Such
protection is said to be implicit in the state constitutions of
Georgia, Massachusetts, New Jersey, and Pennsylvania by the high
court of each of those states: Pasevich v.

Epte S0 SoEC2d A8 S (Eac 1905); Mo and
Fin., 417 N.E.2d 387 (Mass. 1981); Quinlan, 70 N.J. 10, 385
A.2d 647 (N.J. 1976) 3 423 Pa. 37, 223
AL 2d 102 (19&6).

S5/ One such noted scholar is Professor Wayne Dynes of New




York: he also remains in contact with other scholars in this
country and in other countries and can be an invaluable resource.

1 Ste/ “&8. pepal statute ie void on its face if it forbids " the
doing of an act in terms so vague that men of common intelligence
must necessarily guess at its meaning and differ as to its
application.’ General Const. Co. (1926) 269 U.S.
S b s ) Vague statutes offend several important values, as
explained by the United States and California Supreme Courts:
rYFirst ., because we assume that man is free to steer between
lawful and unlawful conduct. we insist that laws give the person
of ordinary intelligence a reasonable opportunity to know what is
prohibited. so that he may act accordingly. . « » Secondly, if
arbitrary and discriminatory enforcement is to be prevented, laws
must them. - a
Eal.Rptr. BI3 (192780,

Sandra D. 0°’Connor reiterated this standard in the recent
Lawson. A= ety R S TSR e = B e | = e
1858-59, 75 L.Ed 903, F09:

- . . the void—-for-vagueness doctrine requires that a penal
statute define the criminal offense with sufficient
definiteness that ordinary people can understand what
conduct is prohibited and in a manner that does not
encourage arbitrary and discriminatory enforcement.
[Citations] Although the doctrine focuses both on actual
notice to citizens and arbitrary enforcement, we have
recognized recently that the more important aspect of
vagueness doctrine "is not actual notice, but the other
principal element of the doctrine —— the requirement that a
legislature establish minimal guidelines to govern law
enforcement. " [Citations] Where the legislature fails to
provide such minimal guidelines, a criminal statute may
permit "a standardless sweep [thatl allows policemen,
prosecutors, and juries to pursue their personal
predilections."

See supra note 3.

58,

E;Sblems with vague statutes.

G ——— s = R

See Sections {h) and:. d) rYs supra.

_ GO See "Note, The First Amendment Overbreadth Doctrine," 83
Harv. L.Rev. 844 (1970): "Note, Less Drastic Means and the First
Amendment, " 78 Yale L.J. 464 (196%9); United States v. 235
UeSe - 106 (1947): ‘Sanital v, 27 Cal.App.3d
993, 104 Cal.Rptr. 380 Michigan, 352 U.S. 380,
(1957); and Pryor v. PECERLSd 23R 209 .0 158
Cal.Rptr. 330 599 P.2d &36 (1979), 1in which the California
Supreme Court noted the constitutional difficulties inherent 1in
the criminalization of solicitations of conduct not amounting to
a crime.




See also the exceptional article by Dr. Arthur C. Warner of
Princeton. entitled "Non—-Commercial Sexual Sclicitation, The Case
for Judicial Invalidation," 1. In a different
form, this article was the basis for an on
behalf of the petitioner in FPryor, footnote 835, above.

_&l/ 25 Cal.3d 238, see supra note 73.
L2/ 414 N.E.2d 602, see supra note 73.
LR . 25 Cal.3d at 256, 158 Cal.Rptr. at 341.

_Lg/

. LS Id. at 247. Some of the jury instruction set forth in
section 11.4.2(a), supra, and the Appendix to this chapter delve
further into the complexities of who might be, and who should not
be considered someone "who may be offended.”

_ s 1d. at 247, 158 Cal.Rptr. at 334-35.

L7 id 2546-57, 1S58 Cal .Rptr. at T41.

b8 Idiat 2 158 ‘Cal :Rptr. at 339
1/ See Sherry, Arthur H.. "Yagrants., Rogues and Vagabonds ——
Old Concepts in Need of Revision." 48 Cal.L.Rev. 557, 3562-65
(1960), which sets forth the rationales for the penal code reform
which followed this article in California.

gler. Sé& Cal.2d 308, 312, 14 Cal.Rptr. 289,

D A e e SRR e i e o S [ Lo
(1983) 3 City of 405 U.S. 156
(1972 405 U.S. Shuttlesworth v.
582 IS0 87 (19650
199 (1960);: Sawyer v. Sandstrom, 615 F.2d 311

Powell . Stong, S07 F.2d 25 -(9th Cirs 19743

Malcolm, 492 F.2d 116& (2d Cir. 1074): Anderson V.
F=2d- 814 (9th Cir. =1973)5 Hall wv. 831
(DaE st g7 2 "Ricksasv. Distriet 1o 414 F.2d 1097
(PG Cir. s 19480 48 F.2d 171
(Pth Cir. 19351) ;5 306 F.Supp. &H13 (D, Utah
19692): Lazarus v. 301 F.Supp. 266 (5.D. Fla. 196%9):
295 F.Supp. 897 (D. Colo. 196%9); Gates v.

135 Cal.App.3d 309 (1982):; People in
1981) 3 521 P.2d 774
(Eolo.. 1974): 464 P.2d 515
(Ealp.  1970)3 Frazier, 16 App. D.C. 229 (1%00)3
171 So.2d 368 (Fla. 1965):; Soles v. City of
92 Ga.App. B39, 90 S.E.2d 249 (1955); In re Doe, 513
(Hawaii 1973); State v. 480 P.2d 148 (Hawaii

v. Aucoin, 278 A.2d 395 (Me. 1971);




Commonweal th,

567,
N<E.

(Ohio
974

(Or.

{197%5)

{1975)

{(1973)
Ve

(Okla.

Zadies NGES
91 N-.E.2d &b6564
300 N.E.2d 411
20 B71- 1958
1960); Haves v.
1971y s Rainbolt v.
V. 542 PF.2d- 959
495 P=2d 778 (Dr. 19725
1968) ;3 State v.

2d 201
(Mass.
(1973) 3

(Mass.
195003
Feople v.

b Drew.

85 Wash.2d &71,
85 Wash.Zd
82 Wash.Z2d 794,
427 P.Z2d
186 N.W.2d 245

1967) 2 Commonwealth wv.

52
4 N.Y.2d 469,
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487 P.2d

1953) ;

444 P.2d 554
Ta8 Pe2d 521
536 P.2d 803
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1967): State
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