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Domestic partnership is a new institution intended to recog-
nize the well-nigh universal need for interpersonal bonding. It is intended
to be a mainstream institution for the purpose of pegitimizing stable bonding
relationships without regard for procreational possibilities. Hence it has
always been strictly neutral with respect to matters of gender and sexualuori-
entation, Its largest potential constituency has always been cohabiting hete-
rosexual couples who have rejected traditional matrimony either temporarily or
permanently. It also has a great appeal to older persons who may have lost a
spouse and who'wish to cohabit for various reasons, usually without sexual
intentions,.

Here it needs to be understood that marriage has always car-
ried with it numerous legal obligations and responsibilities, most of which
have been dictated historically by its reproductive character. In recent
times many of these distinctive matrimonial obligations have been attenuated
or eliminated, but the bulk of them can never be entirely jettisoned without
destroying the very raison d'etre on which marriage as an institution rests.
These still constitute the distinguishing features of what is appropriately
denominated "wedlock", since those who adopt the marital state become prisoners

to a bewildering congery of archaic restrictions.which are at war with human

biology. Modern technological societies have become increasingly aware of the

importance to human life of interpersonal bonding unconnected with the bearing
of children. From this there has developed the need to establish legal insti=-
tutions capable of addressing this fundmental human desire. Oomestic partner-
ship is such an institution.

It is to be expected that the non-procreational features of
domestic partnership have given it a special appeal to gay couples. Fraom its
inception gays have seen it as an answer to their wish to obtain legal recog-
nition of their same-gender relationships. Regrettably they have often been
insensitive to the legitimate interests of other groups in the course of pur-

suing their own goals. This has sometimes taken the form of efforts to con-
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vert domestic partnership imto a partisan instrument to redress the denial to

gay'coﬁples of the right to marry. It has been accomplished by limiting:access
to domestic partnership to same gender couples. This does violence to all
prinﬁiples of equity, and runs counter to the entire rationale of domestic
partnership as a broadly-based mainstream institution open to all persons.

However, there are more transcendent reasons Tor rejecting
these exclusionary efforts. These stem from the fact that, whether marriage
be obtained by means of a religious ceremony or through some form of civil
proceeding, all forms of marriage are religious in their essence and ethics.
This is true throughout the United States.* The legal rules, regulations, and
proscriptions of matrimeny are all sacral in origin and character, and the
role of the public authorities in each state is. limited to their administra-
tion and enforcement. Unlike the legal rationale underlying the prohibition
of conduct such as murder, which has similar religious roots, the institution
of matrimony has never been desacralized through the establishment of indepen-
dent secular grounds for its retention in its present form. To this day it
remains an anomaly in a society which claims to have separated mitre from
sceptze.

Finally, were domestic partnership to become a parochial
instrument for the exclusive benefit of gay persons, the opportunity would -be
lost for the development of a corpus of legal precedents through the slow
accretion of judicial decisions which would: be of benefit or relevance to the
general population as a whole. The evolution of a cmmﬁrahensive jurisprudence
having to do with hon=procreational forms of interpersonal bonding certainly
outweighs the narrow concerns of any special growp. Were this restriction to
occur, domestic partmership would no longer serve the broad interests of the

gentire American public.

The notion thet e merrisge performed through & civil ceremony is secular in charac-
ter is 8 common misconception, It is no different than believing that the legisle-
tive ensctment of the ten commendments and their enforcement by the civil suthori-
ties would convert them into secular mendates. :
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7. All delibarate speed. A domestic pamership' system will enable the Hawaii legislature and
judiciary to act in accordance with the well-established principle of "all deliberate speed" without
foreciosing any’ of their ultimate options. "All deliberate speed® was specifically crafted for judicial
rulings which demand social or polttical changes that run drastically counter to the weight of inherited
custom or current public opinion. ft provides the mechanism for immediate compliance with the
constitutional mandates stemming from Baehr v. Lewin, while simultaneously handling the social and
political eruption created by that decision *with all deliberate speed

8. An institution for Hawallans. Domestic partnership enables the legislature to structure an
institution fitted for the needs of Hawalians in Hawaii without having continually to ook over their
shoulders” to consider the effects of their actions on other states or foreign countries. This will further
its ability to evaluate the effects of legalizing same-gender relationships within the stats of Hawaii and
defuse the poltical climate by sliminating the possibiiity of being confronted by outsiders who might
wish to capitalize on the-idea of same-gender marriages as a tourist attraction or as a means to
instigate political confrontation on the mainland.

8. A completely secular institution. The current Hawaii marriage law has never been completely
desacralized. In its use of terms such as "solemnized”, “rite”, and "celebration” it has never fully
divested itseif from its religious/Chrishan roots. It is noteworthy that representatives of the Mormon
Church and from evangelical and fundamentalist Chnstian bodies testified before the Commission
on Sexual Orientation and the Law against iegalization of same-gender marriage so as to retain the
Christian character of the current law  Much of therr testimony maintained that “same-gender
relatons were against God's will and theretore should be banned." * Buddhists, however, who:
represent the second largest religious denomination in Hawaii, do not believe in God. They testfied
before the same commission that legal recogniton should be given to “stable relationships between
loving people regardless of whather those loving people are of the same gender." * Clearly, the
existing Hawali mariage statute refiects aspects of the Christian belief system. Whether or not these
violate the constitutional divide between church and state entrenched in both the Hawaii and federal
constitutions need not be addressed here. ‘What is evident is that the law is not refiective of the
diverse religious character of the Hawaiian people, and, as such, it does not meet contemporary
standards of governmental neutrality toward all religions. ‘Legalization of same-gender relationships
within the existing Hawail marriage law will not cure this defect, even though it would meet all of the
consttutiona requirements of Baehr v. Lewin. A domestic partnership system will not only comply

with that decision, but will create a thoroughty secular institution, free from sectarian residues. i

10. Civil rights leadership. Domestc partnership involves a process in keeping with Hawaii's
recognized positicn in the van of the Amencan civil nghts movement, yet avoids the pitfalls which
follow from precipit and abrupt efforts at social change. In so doing it would enable Hawaii to
capitalize on its religious, racial and ethnic piuralism, and further its stature as a leader in the nascent
world movement for civit rights.

Princeton, New Jersey Dr. Arthur C. Wamer, Director
29 December 19385 American Association
for Personal Privacy

! Draft Roport, p. 33 & note 120

b




