


FOREWARD

In 1993, the Hawaii Supreme Court issued a decision in Baekr v. Lewin that jolted the nation.!
The plaintiffs in Baehr were three same-sex couples who had been denied 2 license to marry. They
filed a lawsuit against the state and asked the Supreme Court to issue an injunction to force the state
to issue a marriage license to them. The plaintiffs argued that issuing a marriage license to opposite-
sex couples but not to same-sex couples violated the equal protection clause of the Hawaii
Constitution which prohibits discrimination on the basis of sex. The Supreme Court agreed.

The Supreme Court remanded the case to the trial court, ordering a trial at which the state
would have the burden of proving that the current ban on same-sex marriage serves a compelling state
interest. That trial is currently scheduled to begin in July 1996. It is expected that the losing party
will appeal the case again to the Supreme Court, which could issue a final decision sometime in 1997.
If the Supreme Court lcgalizes same-sex marriage in Hawaii, gay rights activists predict that
thousands of couples from virtually every state on the mainland will fly to Hawaii, get married, and
return to their homes states demanding legal recognition of their marriages there. This scenario is
likely to set off a political debate that will make the gays-in-the-military debacle lock tame by
COmparison.

In the meantime, the Hawaii Legislature is considering a proposal to establish a new civil
institution of domestic partnership, as a way of satisfving the demands of the constitution’s equal
protection clause by granting such partners all of the benefits and burdens of marriage. The Governor
and many legislators in the Aloha state hope that such a system will not only avoid the
intergovernmental conflicts with other states and the federal government if gay marriage becomes a
reality in Hawaii, but will also soften the blow to religious organizations that consider marriage a
sacrament and thus find gay marriage as anathema.

Many leaders in the gay and lesbian community are thrilled with the prospect of having
confrontations with government officials and church leaders throughout the nation. They have made
gay marriage a top priority and have little tolerance for any members of the gay community who hold
differing views. In other words, many of these leaders view gay marriage as the only politically
correct position that may be taken and they consider dissenters as traitors to the gay movement.

1t is in the midst of this heated political and legal context that this article was written by Dr.
Warner. His article is a testament to the principle that an honest academic dialogue shouid not bow
to the altar of political correctness. The establishment of a system of domestic partnership, rather
than court-mandated same-sex marriage, is an option worthy of consideration by the community at
large, legislators, judges, and indeed, by the gay community itself. I hope that Dr, Warner's article
will contribute to the discussions that no doubt will ensue in the coming months and years in
courtrooms, statehouses, and living room pariors throughout the nation, as same-sex relationships
become recognized by the law and are integrated into the fabric of American junisprudence.

Thomas F. Coleman, Esq.
February 7, 1996
Los Angeles, California

L Baehrv. Lewin (1993) 74 Haw. 645, 852 P.2d 44.




FOREWORD ANE: ACKNOWLEDGMENTS

We live in a time of linguistic Furitnniap which im-

POses & prescribed morality of language and enforces a psnai cnde_through-
self-appointed committees of linguistic safety., This Pur;fanism, like its
earlier forebear, is fueled by a distorted sense of political rectitude,
which exercises a minatory effect on linguistic expression and has hobbled
the ability to write lucidly and trenchantly.,

: No one will deny that language, like music, cam stir
 the savage breast, so that it creates moods and feelings whieh can both
deepen or infensiFy, arouse or suppress, identify or oeclude. Languags can
:be used to wound, to denigrate, to distcrt—and to destroy. This writer is
especially sensitive to the fact that because these pages deai with matters
of gender and sex, they are far more open than are other scripts to insensi-
tivity and offence. Who would not recognize that the historic use of the
appellation "boy" when whites addressed black males conjured up visions of
Simon Legree? Who would condone the cutting references to the femals ana-
tomy which centinue to sully the language of many men. Regrettably-the cur-
Tent linguistic warders do not limit their sentry duties to legitimate cases

of moral numbness, They prosecute whole categories of people from those who

‘refuse to lay impious hands on the majestic cadences of the King James ver-

sion to those who give umbrage to the faithful by failing to replace male

substantives with malaproptrian .dyads,

Language is the clothing of thought where the rule

8till applies that "fine feathers make fine birds", A thought worthy to be
expressed deserves to be appropriately attired. All civilized societies

Operate on the premise that there is a relationship between sppearances and

content., That is the reason why people are not encouraged to attend church

- Sevices in their bath robes, and why judges do not sit on the benchi in

their pajamas. There are three similitudes of language which we:ignore at




Jour pefil.. (1).Language is art, in.. the sense that its wu:da and hraaas,
together with their juxtaposition, provide a tapestry or musaic thut conveys
~ sentiment and feeling as well as meaning. (2) Lanugage is payche.‘in that
it touches -- particularly in its spoken form through intonati;n and destura
‘== the deepest veins of human emotion. (3) Language is history, in that it
limns the story of the people whospeak it, and, through the qm;stiénl chords
- of memory" convinces and persuades. s

Linguistic barbarians need.to.underatand some of the
nuances of human thought. They might then realize that nnt all those who
genuflect before pyx and chasuble are renegades to thehrefurﬁed faith, any
more than the display of crown and sceptre is necaasarily:tﬁé mark of a
republican turnceat. It might then dawn upon them that in. their Father's
house are many mansions. They might even gain the humility to preach. less
of theiSupposed virtues of diversity, about which they know so little., Their
professed ecological concerns have never extended to preserving the well of

English undefiled, As the most flagrant polluters of the mother tongue,

they are well on their way to reducing it to a Morse code of communication.

In their linguistic zea, communication will have been reduced to grunts,
snorts, barks, howls, hisses and shrieks.

The foregoing must serve .as thé writer's response to
the barbs he anticipates. He asks only that these pages be judged on their
content, not on whether he be deemed Bourbon or bigot. He reéts secureini,
the knowledge that the only remembrancer over Lincoln's tomb in Springfield,

Illinois is the solitary encomium, "Master of the English Language:"











































. 5

The model of sexuality thet lsys primery emphsesis on the impu-
rity of gex algo remeing vigorous., This view entails come of the seme con-
sequences as the firgt one., Like the first model, the impurity school con-
derns nonmeritel sex ss morelly wrong. Those who see sex es impure, like
advocates of the reproductive model, attach no positive value to sexual plea-
sure, but rether consider it e lure thet tempts men and women to debmuchery,

e » » Adherents of the gex-is-dirty echool of thought, unlike the children-
first school, see little difference between various sexusl techniques and
coitel positions; all of them corrupt asnd defile mind, soul, and body. . « »

The third model of sexuality views marital sex as & source of
intimesey snd effection, es both & symbol end a source of conjugel love. Sub-
scribers to this school of thought regerd sexusl pleesure more positively
then do adherents of the other two models. A few writers of this third per-~
suagion even endow marital sex with spirituel virtue. They srgue instead
thet the freguency of maritel sex ought to depend on the needs and desires
of the merried couple, not on fluctustions of the liturgicel calendar or the
menstrual cycle.11

The first of these models of sexuality needs to:be exa-
mined further, because this model constitutes the most intractible impediment
to any raticnal understanding of human sexuality. What are its intellectual
underpinnings, and what are its religious roots? The second can be quickly
dismissed. Its religious roots are thin and spurious. Though the Biblical
injunction "be fruitful and multiply" pervades the Jewish heritage, and was
ultimately accepted by Christianity after some soul-searching, that is some-
thing quite different from banishing pleasure from the sexual act, and pro-
nouncing it to be evil. To a substantial degree, this noxious exercise in
morbidity cortupted the Christian creed through the remarkable influence of
the converted Jew, Saul of Tarsus, who, as the S5t. Paul of history, succeeded
in dmbudipging - nascent Christianity: . with his own serious psychological
problems. There were other influences, to be sure, but the Pauline connec-
tion was dominant.

The intellectual foundations for the procreational pur-
pose of sexuality are equally tawdry, the luminaries of the Church to the
contrary notwithstanding. They boil down to the claim that the male organ
can be seen by simple imspection to "fit" into the female vagina, and that

this is the only way in which procreation can take place, ergo procreatiom is

the purpose of the sexual act. Since the Church was also the progenitor of
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the second model of sexuality, that sexuality was intrinsically filthy and

evil, it followed logically that procreation had to be the ONLY legitimate
purpose for sexual activity.

This "puipose" argument now warrants "strictoscru-
tiny", as lawyers would say. Does sex necessarily have any purpose at all?
Most persons, whether religious or not, will unthinkingly say, "Yes". They
-may not agree as to what the purpose or purposes of sex are, but they will
maintain that it does have some purpose. Yet to maintain this, one must
engage in a philosophical form of leqer-de-main, by imputing purpose to an
inanimate object, in this instance, the sexual act. True, we frequently
engage in this kimd of thinking in everyday life. We speak of the purpose of
a hammer as if the hammer itself were capable of thought, and we say that its
purpose is to drive nails into wood, or to smash some object, or even to kill
someone. When we speak in this manner we appear to be.saying that the hammer
itself is a sentient mind with intentions and purposes of its own. In truth,
we know better. When we speak unthinkingly of the purpose of the hammer, we
know we are really referring to the intentions of the user of the hammer, or
to the purpose of the maker of the hammer. A moment's reflection enables us
to see that we are not discussing the purpose of the hammer at all. Everyone
realizes that an inanimate object, like a hammer, is incapable of thought and
therefore can have no purposes. Only a thinking mind can have purposes pr
intentions. As soon as we recognize this, we can see that there are as many
different "purposes" of the hammer as there are human minds to use it. So
too with sex. By itself sex can have no purpose. Purpese is involved only
when human beings engage in sexual acts. Then, as in the case of the hammer,
there are as many different purposes of sex as there are human beings who
engage in it. Sumé persons have sex for procreative reasons, while others
engage in it solely for physical pleasure. There are those who have sex for
sadistic purposes, for masochistic purposes, for commercial purposes, for

vindictive purposes, for reasons of compassion or pity -- the list is end-
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less. Whatever the reason why people engage in sex, the conduct itself
remains without purpose,

The philosophic game of imputing purpose to inanimate
objects was a characteristic of Greek philesophy, which the Church adopted
in order to propagate its own doctrines. By imputing purpose to sexual acts,
the Church was better able to spread the idea that sex exists for reasons
quite apart from the intentions of the actors, thus reinforcing its doctrine
that the purpose of sex lies in:higher mind, that of Him who she claimed
created man together with his sexuality. According to the Church, God crea-
ted sex for the sole purpose of procreation. But this is essentially what
those persons say who argue that the purpose of sex is self-evident fram
anatomical inspection. What, then, is meant when the claim is made that the
purpose of sex is discoverable by examining the male and female bodies? Just

as in the case of the hammer, the only purpose which such an inspection can

disclose is either the purpose of the person who engages in the sexual act

of that of whoever created the human body. Hence if the purpose of sex is

not that of the person who actually engages in the sexual act, the only

other purpose it can be is that of Him who is alleged to have created the
human body. In short, the claim that the purpose of human sexuality can be
readily ascertained by inspecting the male and female bodies rests ultimately

on nothing but a religious construct.12
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DOMESTIC PARTNERSHIP

At this point it should be self-evident that same-gender
relationships represent a total repudiation of the postulates of both the
first and the second models of human sexuality which have been described.
But to pose the issue on the narrow ground of eguity for same-gender couples
would constitute an even greater injustice to the far greater number of cppo-
site-gender couples who have an equal or even greater stake in the develop-
ment of a rational jurisprudence based on the third model of human sexuality.
Thus the situation in Hawaii serves to obfuscate the underlying question,
leaving most people to conclude that the issue of gay marriage versus an
alternative system of legalized same-gender unions devolves into asterile
contest between two alternative government agencies competing for the right
to issue certificates of legalization to same-gender-couples,; ' Eramed im:
this manner, the discussion becomes an exercise in futility. It is only
when one understands that what is at issue are some of the most cherished
assumptions on which our Judeo/Christian society rests that the immensity of
the problem becomes apparent. 0Only then can one appreciate that the situa-
tion in Hawaii represents a God-given opportunity to create an institution
-~ domestic partnership -~ parallel to marriage and available to all people,
which, for the first time in Western history, can be so structured that it
will be able to address the transcendent gquestion. That question is this:

Does every humsn being have an inalienable right of sbsolute dominion over his
cor her body consistent with a like dominion by every other post-pertum human
being over their own bodies?

Once the focus is placed on this ultimate question, the
entire scene changes. It then becomes clear that there is a unifying dimen=-
sion to every one of the corporeal issues which haunt our age. In short,
abortion, adultery, fornication, monogamy, sodomy, pre-marital sex, bisexu=-

ality,; . masturbation, birth control, circumcision, hcmosexuality, genetic

engineering, euthanasia, surrogate parenthood, suicide, artificial insemina-

tion are all of a piece. They cannot be treated in isclation. A system of














































